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1.0 PARTIES
Plaintiff Don H. Haycock is the son of Obed Haycock and an heir to his estate. He
is an attorney in California. Plaintiff has suffered the damages claimed in this lawsuit along with
the other children of Obed Haycock: Martha J. Smith, Richard 0. Haycock, Mary L. Porter and
Ralph H. Haycock. Their claims are the same as plaintiffs.
They were not joined as plaintiffs in this lawsuit pending the association of plaintiff
with a Utah attorney so he could represent them Pro Hac Vice. This association has now been
completed with Utah Attorney Ronald Ady. In earlier complaints they had been joined as
defendants only to submit to the jurisdiction of the trial court and be part of any resolution.
Defendant Ellen Haycock is the second wife of Obed Haycock and the mother of
defendant Bonnie Kaufman.
To the present date, there have been no doe defendants served in this lawsuit.

-1-

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

2.0 TABLE OF CONTENTS
page
1.0

LIST OF PARTIES

1

2.0

TABLE OF CONTENTS

2

3.0

TABLE OF AUTHORITIES

3

4.0

JURISDICTIONAL STATEMENT

5

5.0

STATEMENT OF LEGAL ISSUES

6

6.0

STATUTORY PROVISIONS

7

7.0

STATEMENT OF CASE

8

8.0

STATEMENT OF FACTS

14

9.0

SUMMARY OF ARGUMENT

24

10.0

ARGUMENT

30

10.1
10.2
10.3
10.4
10.5
10.6

11.0

Obed Haycock complied with Utah Probate
section 75-2-701
Ellen Haycock did not have to sign the Memorandum
To become bound by its terms

30
31

Utah Probate Code, section 75-2-701 has been
Interpreted in other States

34

The Memorandum constitutes an enforceable
Contract

37

Bonnie Kaufman became a constructive trustee
and fiduciary

38

Ellen Haycock, Bonnie Kaufman and Narrvel Hall
Engaged in deceptive, fraudulent and unprofessional
conduct to defeat Obed Haycock's intentions

39

CONCLUSION

42

ADDENDUM

45

- 2 - Law Library, J. Reuben Clark Law School, BYU.
Digitized by the Howard W. Hunter
Machine-generated OCR, may contain errors.

3.0 TABLE OF AUTHORITIES
page
cases
Blue Cross & Blue Shield v. State of Utah
(1989) 779 P.2d 634

6

Shurtz v. BMW of North America
(1991) 814P.2d 1108

7

Winegar v. Froerer Corportion
(1991) 813 P.2d 104

7

Van Natta v Heywood (1920)
95 P. 192

8, 24

Audit Services, Inc. v. Frances Tindall Const.
(1979) 600 P. 811

25,32

Wardv. Rossano, Inc. (1988)
754 P.2d 120

26, 32

Hammel v. Foor (19880
102 N.W. Rptr. 196

26, 32, 37

Notten v. Mensing (1935)
45 P.2d 198

26, 32

Ryanv. Welte {\94%)
198 P.2d 357

26, 33

Day v. Green (1963)
390P.2d385

26,33

Anderson v. KFBB Broadcasting Co.
(1964) 391 P.2d. 2

26, 33

Estate ofHousley (1998)
56 Cal. App.4th 342

27, 35

Idwell v. Rosenberg (1941)
117P.2d366

28,39

-3-

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

cases (cont)
14.

15.

] 6.

17.

18.

Stahmer v. Schley (1979)
56 Cal. App.3d 200

28, 39

//; the Matter of the Estate of Joe Vincioni
(1985) 698 P.2d 446

32, 36

Brown v. Brown (1949(
209 P.2d 1981

32

Hanke v. Bjorgo (1967)
152 N.W. Rptr. 262

38

Estate of Brenzikofer (1994)
96 Cal. App.3d 1461

39

statutes and rules
1.

Utah Probate Code, section 75-2-701

2.

Statute of Frauds, sections 25-5-1 to

6, 7, 24
27, 30,
34, 35,

25-5-5

27,33

3.

Uniform Probate Code, section 2.514

34

4.

California Probate Code, section 150

27,34

5.

California Civil Code, section 1624(6)

34

6.

Utah Rules of Evidence, Rule 1004(1)

28, 37

legal treatises and authorities
1.

Corpus Juris Secundum, Statute of Frauds,
section 246

33

2.

Corpus Juris Secundum, Wills, Chapter 624

28, 37

3.

Corbin on Contracts, sections 62 and 66

31

-4Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

legal treatises and authorities (cont)
4.

Williston on contracts 3d., section 78A

31

5.

American Jurisprudence 2d. Contracts,
sections 46 and 47

31

The Restatement of Contracts, section 90

32

6.

4.0 JURISDICTIONAL STATEMENT
Appellate jurisdiction is conferred by the State of Utah Constitution and applied by
Rule 56 of the Utah Rules of Civil Procedure under the authority of Title II of the UTAH RULES
OF APPELLATE PROCEDURE; Appeals from Judgments and Orders of Trial Courts, and
specifically Rule 3, Appeal as a matter of right; how taken; and Rule 4, Appeal as of righ, when
taken.
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5.0 STATEMENT OF LEGAL ISSUES
5.1 Utah Probate Code, section 75-2-701 (72-2-514 in 1998)
The legal issue is if plaintiffs' are entitled to the expressed provisions of Utah
Probate Code, section 75-2-701 to enforce reciprocal trusts of Obed and Ellen Haycock that
provided for their combined children to share equally in both their estates.
The pertinent provisions of this statute are as follows:
CONTRACTUAL ARRANGEMENTS RELATING TO
DEATH
75-2-701. Contracts concerning succession.
A contract to make a will or devise, or to not revoke a will or devise,. . . can be
established only by provisions of a will stating material provisions of the contract; an expressed
reference in a will to a contract and extrinsic evidence proving the terms of the contract; or a
writing signed by the decedent evidencing the contract The execution of a joint will or mutual
will does not create the presumption of a contract not to revoke the will or wills." (Emphasis
added.
Standard of Review
The appellate court must review the facts in a light most favorable to the losing
party. Blue Cross & Blue Shield v. State of Utah (Utah 1989) 779 P.2d 634. Raised in plaintiffs'
response to defendants' motion for summary judgment, page 6.
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5.2 Was Ellen Haycock a party to a contract with Obed Haycock to treat
both of their children equally in the distribution of each of their estates? And, did she
breach that contract?
Standard of Review
An appellate court accords no deference to a trial court's legal conclusion given to
support the grant of summary judgment. Shurtz v. BMW of North America (Utah 1991) 814 P.2d
1108. Raised in plaintiffs' response to motion for summary judgment, pages 7 and 10.

5.3 Did Ellen Haycock in conspiracy with Bonnie Kaufman and Narrvel
Hall inflict a fraud on Obed Haycock that caused him to revoke an agreement he had with
Ellen Haycock to treat both of their children equally in the distribution of each of their
estates?
Standard of Review
The party against whom the summary judgment has been granted is entitled to
have all the facts presented and considered in the light most favorable to him. Winegar v. Froerer
Corporation (Utah 1991) 813 P.2d 104.

6.0 STATUTORY PROVISIONS
6.1 CONTRACTUAL ARRANGEMENTS RELATING TO DEATH
Utah Probate Code, section 75-2-701. Contracts concerning succession.
A contract to make a will or devise, or not to revoke a will or devise, or to die
intestate, if executed after the effective date of this part, can be established only by provisions of a
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Machine-generated OCR, may contain errors.

will stating material provisions of the contract; and express reference in a will to a contract and
extrinsic evidence proving the terms of the contract; or a writing signed by the decedent
evidencing the contract. The execution of a joint will or mutual wills does not create a
presumption of a contract not to revoke the will or wills. (Enacted 1975)
NOTES TO DECISION
Enforcement
If contract to make testamentary disposition of property was clear, definite, and free from
doubt, the contract would be enforced. Van Nafta v, Heywood (Utah 1920) 195 P. 192

7.0 STATEMENT OF CASE
After Obed Haycock's first wife died in 1963, he married Ellen Haycock in 1964.
At the time of his second marriage, he had five children from his first wife and Ellen Haycock had
two children from her prior marriage. His five children are plaintiffs in this lawsuit (see section
1.0 List of Parties) and Ellen Haycock's surviving child Bonnie Kaufman and Ellen Haycock's
Estate are defendants. Prior to his marriage to Ellen Haycock, Obed Haycock was a professor at
the University of Utah and also a consulting engineer. Ellen Haycock was a home maker.
In 1979 Obed and Ellen Haycock had their first wills and living trusts prepared by
an attorney with the law firm of Ray, Quinney & Nebeker. These documents provided that upon
their deaths, that decedent's estate was to be distributed to both of their children, from their prior
marriages, in equal shares. (Fact No. 8.1.2 herein) Since Obed Haycock was several years senior
to Ellen he was expected to die first and his trust also provided that if Ellen did not honor this
agreement, as expressed in these documents, then her children were barred from receiving any
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distribution from his estate. (Fact Nos. 8.1.2 & 8.4.3; and Addendum, Page No. 30) Most of
Obed Haycock's estate was left to provide for Ellen Haycock for life, except for some
undeveloped farm land in Northeastern Utah which was to be sold and divided equally among his
children and her children at his death. (Fact No. 8.1.1)
Pursuant to the preparation of these documents, Obed and Ellen Haycock called
their children together at their home and expressed to them this testamentary plan in which all of
their children would be treated equally in each of their estates. (Ellen Haycock response to
Request for Admissions, No. 10, Addendum Page No. 26) Their intention was again expressed
by both of them to their children that were present when they signed their Restated Trusts and
Wills on April 5, 1883 that were prepared by Attorney Narrvel Hall, an attorney with the law firm
of Ray, Quinney & Nebeker. (Fact Nos. 8.1.3, 8.1.4, 8.1.5, 8.1.6 and 8.1.7; and Addendum Page
No. 27.
In December 1982 Obed Haycock had suffered multiple strokes and believed his
death was close. (Fact Nos. 8.7.1 & 8.7.2) He was concerned that his estate may not adequately
support Ellen for the remainder of her life and requested his son Don Haycock, an attorney in
California, to prepare reciprocal wills for him and Ellen that would give her all of his estate except
for the farm land in Northeaster Utah which, as before, was to be sold and divided equally among
his children and her children. (Affidavit of Don H. Haycock, Addendum, Page No. 12) At
Ellen's death, her estate and what was left of his estate would go to his and her children in equal
shares. He understood that this could only be accomplished with contractual provisions binding
both parties to this reciprocity. However, he did not want to offend Ellen with offensive
contractual language that could imply that he distrusted her. To allay this concern Don Haycock
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prepared the Memorandum of Change in Testamentary Plan. (Affidavit of Don H. Haycock,
Addendum, pages 16; and, Exhibit A. of defendants' motion for summary Judgment)
Obed Haycock approved of this contractual arrangement that is expressed in the
"Memorandum of Change in Testamentary Plan" ("Memorandum"). This Memorandum revoked
the 1979 testamentary documents (wills and trusts) and superceded them with wills, prepared by
Don Haycock, that gave Ellen Haycock all of Obed's estate except for the undeveloped farm land
in Northeastern Utah which remained as before, to go to both his children and her child Bonnie
Kaufman in equal shares after his death (one of her children had died). (Affidavit of Don H.
Haycock, Addendum, Pages 12 thru 16; and, Fact No. 8.4.2)
This "Memorandum" provided that in consideration for Obed leaving Ellen his
estate, she would leave her estate, and what was left of his estate, to his children and her child
Bonnie Kaufman in equal shares. (Affidavit of Don H. Haycock, Addendum, Page No. 12 thru
16)
The wills and Memorandum, prepared by Don Haycock, were discussed with both
of them in a three-way telephone conversation with Obed's son Don Haycock in California and
Obed and Ellen in Utah. (Affidavit of Don H. Haycock, Addendum Page No. 12) They both
expressed their satisfaction and approval of these documents and stated they were ready to sign
them. Obed's signature was observed on the Memorandum and he acknowledged to his son
Richard Haycock that he had signed it. (Affidavits'of Richard O. Haycock, Addendum, Page No.
17; and, Deposition of Richard O. Haycock, Addendum, Page No. 20) Although, Ellen denies
that she signed the Memorandum, there is evidence that she also signed it. (Fact No. 8.2.2;
Deposition of Bonnie Kaufman, Page No. 26 and Addendum, Page No. 32) All parties agree
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that the wills that Don Haycock prepared were not signed by either of them.
Following this three-way telephone conversation between Don Haycock, Obed and
Ellen, her daughter Bonnie Kaufman took these documents to Attorney Hal Swenson for him to
review. (Fact No. 8.2.1) Bonnie Kaufman then falsely reported back to Ellen that attorney
Swenson concluded that these documents were "worthless and would be thrown out of court."
Ellen Haycock reported this statement to Obed, who then reported it to his son Don Haycock in
California. (Affidavit of Don H. Haycock, Addendum, Page No. 12) This false representation,
which was attributed to Attorney Swenson and initiated by Bonnie Kaufman, was then confirmed
in a three-way telephone conversation between Obed and Ellen Haycock, and Don Haycock in
California. (Affidavit of Don H. Haycock, Addendum, Page No. 12) At this time Obed was 83
years old.
Following this second three-way telephone conversation, Obed and Ellen had the
law firm of Ray, Quinney & Nebeker revise their reciprocal wills and trusts that were previously
executed in 1979. Concurrently, Ellen requested the attorney revising their wills and trusts,
Narrvel Hall, to critique the wills and Memorandum prepared by Don Haycock. Narrvel Hall
concluded that both plans were identical in the distribution of properties. (Fact No. 8.4.2)
Attorney Hal Swenson after receiving these testamentary documents from Bonnie Kaufman also
critiqued these wills and the Memorandum and offered minimal technical criticism, and concluded:
" We . . . have no opinion one way or the other regarding the 'fairness' of the transfer which
would be made under Don's planning documents. In fact, it would appear that the transfer would
be fully fair and equitable to vour children." (emphasis added) (Deposition of Bonnie Kaufman,
Page No. 26; and, Addendum, Page No. 32)
- 11 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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After Obed and Ellen Haycock signed the wills and trusts prepared by Ray,
Quinney & Nebeker on April 5, 1883, Obed informed their attorney Narrvel Hall, for the second
time, that he had signed a document prepared by Don Haycock. Since he did not sign the will
prepared by Don Haycock, he would have signed the Memorandum of Change in Testamentary
Plan. Also, Obed had previously told Attorney Narrvel Hall, pursuant to his preparation of their
revised wills and trusts, that he had signed a document prepared by Don Haycock, that
contractually limited the right of the survivor to change provisions regarding the children of one
another. (Fact Nos. 8.1.3 & 8.1.4)
Obed died December 10, 1983 and in March 1985 Ellen Haycock executed a wills
and a trust that eliminated Obed children from sharing with her child Bonnie Kaufman in the
remainder of Obed Haycock's estate and in her estate. (Not disputed)
In the summary 1997, Obed 's son Richard Haycock discovered recorded deeds
and documents at the Salt Lake County Hall of Records that revealed Ellen had disinherited
Obed's children. This lawsuit was filed May 27, 1998 and Ellen died in January 1999. (Original
complaint and defendants answer)
After Obed Haycock's death, the law firm of Ray, Quinney & Nebeker was
retained by Obed's personal representative to probate his estate and administer his trust.
(Addendum, Page No. 1) Subsequently Obed's children objected to the representation of its
attorney Narrvel Hall. Specifically, they objected to his having extensive private consultations
with Ellen Haycock and Bonnie Kaufman without the presence of Obed Haycock's personal
representative or any of Obed's children; and refusing to disclose the contents of these
consultations. (Deposition of Ralph Haycock, Page No. 42; and, Addendum, Page No. 37)
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From December 16, 1983 through November 2, 1984 this law firm charged the
Estate of Obed Haycock $2165.48 for the services of Attorney Narrvel Hall. Of this sum, $900
was for consultations and services exclusively for Ellen Haycock and Bonnie Kaufman. On April
3, 1984, Attorney Hall's services to the estate were terminated by Obed Haycock's personal
representative. (Addendum, Page No. 37 that is authenticated by Ralph Haycock's Deposition,
Page No. 42) However, after being terminated, he continued to render exclusive services to
Ellen Haycock and Bonnie Kaufman in the sum of $490 through to November 1994. (Fact Nos.
8.6.1 and 8.6.2) There is no evidence or billing records of legal services rendered by this law firm
to Obed Haycock's Estate after April 3, 1984. (Fact No. 8.6.2) This estate has not been closed.
In July 1999 Don Haycock, as attorney pro hac vice for the children of Obed
Haycock, and in pro se, received documentation in the files of Ray, Quinney & Nebeker
regarding Attorney Narrvel Hall's services to the Estate of Obed Haycock in 1984. Documents in
this file proved that Ellen Haycock, Bonnie Kaufman and Attorney Narrvel Hall had conspired
among themselves to "cover-up" and secrete from plaintiffs a tenancy-in-common deed by Obed
and Ellen Haycock. (Fact No. 8.5.9) The effect of this tenancy-in-common deed would give
Obed Haycock a one-half interest in their residence. Concurrently, Attorney Hall prepared for
Ellen Haycock an affidavit of Surviving Joint Tenant that confirmed to her the entire residence
under an earlier joint tenancy deed. At the request of Ellen Haycock and Bonnie Kaufman, this
affidavit and deed was concealed from plaintiffs. (Fact No. 8.5.9) Although there were two
competing deeds, Narrvel Hall was the attorney for Obed Haycock's Estate.
Judge Homer Wilkinson confirmed this "cover-up" and conspiracy in his order of
April 20, 2000 pursuant to rendering summary judgment on a companion case. (Fact No.8.5.15)
-13Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Defendants applied for summary judgment on June 16, 1999 which was granted
defendants on August 30, 1999. (Addendum, Page No. 4)
Plaintiffs filed Notice of Appeal on September 23, 1999 (Addendum, Page No. 8).
Defendants Motion for Summary Disposition in the appellate court was filed on
October 25, 1999 (Addendum, Page No. 9)
Defendants Motion for Summary Disposition was denied on March 22, 2000.
(Addendum, Page No. 11)

8.0 STATEMENT OF FACTS
8.1 Obed and Ellen Haycock intended and pledged to each other that the
children of both of them would share equally in each of their estates.
8.1.1. The reciprocal wills and trust agreements that Obed and Ellen Haycock
executed on April 5, 1983 that were prepared by Attorney Narrvel Hall, provided for equal
treatment of all of their combined children upon the death of either of them. (Depositions of
Narrvel Hall of December 1, 1998, page/line 16/8 to 16/14; and at 20/2 to 20/17; also, Exhibit E
at page 47, para. 5.2; and, Exhibit 5 at page 52, para. 4.4; Ellen Haycock's response to Request
for Admission No. 5; also, in Narrvel Hall's deposition of December 1, 1998, page/line 16/8
to 120/11 and Exhibits 3 and 5)
8.1.2 Obed Haycock's prior Trust Agreement of June 28, 1979 provided that if
Ellen Haycock did not share her estate, as the survivor of Obed Haycock, equally with his
children and Bonnie Kaufman, Bonnie Kaufman was disinherited from his estate. (Obed
Haycock's Trust Agreement of June 28, 1979, page 8, subjection " f which is Exhibit B of the
. 14.
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Affidavit of Herbert C. Livsey (an attorney for Ray, Quinney & Nebeker) dated July 15, 1999.
8.1.3. During the course of discussion with Obed and Ellen Haycock pursuant to
his preparation of their wills and trusts that they executed on April 5, 1983, Attorney Narrvel
Hall was told by Obed Haycock that he had signed a document prepared by his son Don Haycock
that contractually limited the right of the survivor to change provisions regarding the children of
one another. (Narrvel Hall's deposition of December 1, 1998. page/line 15/2 to 16/7)

8.1.4 At the time Obed Haycock signed his will and trust agreement on April 5,
1983 that Attorney Narrvel Hall prepared - Obed Haycock again expressed to Narrvel Hall that
he had signed a document prepared by his son Don Haycock that would be the Memorandum.
Narrvel Hall did not request this document from Obed Haycock. (Deposition of Narrvel of
December 1, 1998, page/line 20/18 to 22/12 and Exhibit 7 page 1)
8.1.5. Ellen Haycock stated under an oath that in the Spring of 1979 she and
Obed Haycock met with some of Obed's children and her daughter Bonnie Kaufman. At this
meeting Obed Haycock said to his children and Bonnie Kaufman that after her death, as his
survivor, his estate was to go to his children and Bonnie Kaufman in equal shares. Ellen
Haycock also expressed and affirmed to Obed Haycock's children and to Bonnie Kaufman that
her estate was to go to Obed Haycock's children and Bonnie Kaufman in equal shares after her
death. (Ellen Haycock's response to Request for Admission No. 10. Addendum, Page No. 25)
8.1.6. At the time Obed and Ellen Haycock signed their reciprocal wills and
trust agreements on April 5, 1983 in the presence of Attorney Narrvel Hall, Bonnie Kaufman and
Ralph Haycock, Ellen Haycock expressed that she fully intended to treat her daughter Bonnie
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Kaufman and Obed Haycock's children equally as expressed in hers and Obed Haycock's
reciprocal wills and trust agreements of April 5, 1983. (Narrvel Hall's deposition of December 1,
1998, pages 20, 21 and 23; and Exhibit 7, page 2; and Ellen Haycock's response to Request for
Admission No. 21. Addendum Page No. 25)
8.1.7. Ellen Haycock denies that at the time she and Obed Haycock signed their
wills and trust agreements on April 5, 1983 she intended to disinherit Obed Haycock's children.
(Ellen Haycock's response to Request for Admission No. 21, Addendum Page No. 25; and,
Narrvel Hall's deposition of December 1, 1998, page 20 and Exhibit 7)
8.2 Ellen Haycock and Bonnie Kaufman knew that the Memorandum of
Change in Testamentary Plan that Obed Haycock signed would enforce his intention, and
Ellen Haycock's expressed intention, that all children are treated equally in each of their
estates.
8.2.1. At Ellen Haycock's request Bonnie Kaufman took the wills and
Memorandum of Change in Testamentary Plan that were prepared at Obed Haycock's request by
his son Don Haycock, to Attorney Hal Swenson, of Holdsworth & Swenson, in February 1983, or
thereabouts. (Ellen Haycock's letter to Narrvel Hall and Albert Bowen of February 8, 1984, a
copy is Exhibit No. 9 of Narrvel Hall's deposition of December 1, 1998; and. Bonnie Kaufman's
deposition at page/line 26/20 - 27/1)
8.2.2. Attorney Hal Swenson understood that these documents that were
prepared by Don Haycock had been signed by Obed and Ellen Haycock. Defendant Bonnie
Kaufman does no know of any source - other than herself that conveyed this information to
Attorney Swenson. (Bonnie kaufman's deposition at page/line 26/20 - 27/1)
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8.2.3.

Ellen Haycock was informed by Attorney Swenson that the

Memorandum of Change in Testamentary Plain, prepared by Obed Haycocks son Don Haycock,
was a " . . . 'contract' . . . to have the intended effect of preventing either Obed or Ellen from
changing his or her testamentary [plan] following the death of the first spouse to die." (Attorney
Swenson's letter to Ellen Haycock, page 2, in Bonnie Kaufman's deposition, page/line 27/17 to
28/1 and, Exhibit 6)
8.2.4. After defendant Kaufman gave the wills and Memorandum of Change in
Testamentary Plan that was prepared by Don Haycock, to Attorney Hal Swenson, Mr. Swenson
telephone Bonnie Kaufman and reported his review of these documents. Ellen Haycock listened to
the conversation but Bonnie Kaufman is uncertain that Obed Haycock listened. (Bonnie
Kaufman's deposition, page/line 68/20 to 65/5)
8.2.5. Defendant Kaufman understood that Obed and Ellen Haycock knew that
Obed Haycock would die first because he had suffered strokes and was older that Ellen Haycock.
(Bonnie Kaufman's deposition, page/line 64/17 to 65/3. and, page 31 and Exhibit 9 of Narrvel
Hall's December 1, 1998 deposition)
8.2.6. Attorney Narrvel Hall testifies that the testamentary documents prepared
by Don Haycock for Obed and Ellen Haycock that were sent to him by Ellen Haycock with her
letter to him of February 8, 1984 would have established reciprocal contractual relationships on
Obed and Ellen Haycock not to change their wills and trusts during their lifetimes (Narrvel
Hall's deposition of December 1, 1998, page/line 31/7 to 34/10 and Exhibit No. 9)
8.2.7. Attorney Narrvel Hall acknowledges that the only limitation the
Memorandum of Change in Testamentary Plan would impose on Ellen Haycock, after she
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survived Obed Haycock, was that her disinheriting of Obed Haycock's children would ". . . simply
create a breach of contract." (Narrvel Hall's deposition of December 1, 1998, page/line 35/10 to
41/14).
8.4 Ellen Haycock and Bonnie Kaufman intentionally misrepresented to
Obed Haycock the legal effect of the Memorandum of Change in Testamentary Plan that
Don Haycock prepared
8.4.1. Defendant Kaufman does not know if she told Obed Haycock that the
testamentary documents prepared by Don Haycock that Attorney Swenson reviewed at her and
Ellen Haycock's request, would: 1). Violate Utah law; 2). Be thrown out of court; 3). Force Ellen
Haycock to live on Social Security; and, 4). Cheat Ellen Haycock out of her inheritance. (Bonnie
Kaufman's deposition, page/line 64/17 to 65/3)
8.4.2 Attorney Narrvel Hall testified that: "The most important conclusion which
I have drawn from reviewing the enclosed documents [the testamentary documents prepared by
Don Haycock] is that the basic dispositive scheme proposed by Don is substantially identical to
that which we proposed and which was ultimately adopted by [Obed] and Ellen." (Narrvel Hall's
deposition of December 1, 1998, page 33)
8.4.3 Hal Swenson concluded after reading the wills and Memorandum of
Change in Testamentary Plan that Don Haycock prepared: " . . . we have no opinion one way of
the other regarding the 'fairness' of the transfer which would be made under Don's planning
documents. In fact, it would appear that the transfer would be fully fair and equitable to
your [Ellen Haycock's] children." (Emphasis added)
8.5 Defendant Bonnie Kaufman, Ellen Haycock and Attorney Norrvel Hall
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conspired among themselves to cover-up and keep from plaintiffs a notarized tenancy-incommon deed executed by Obed and Ellen Haycock.
8.5.1 Following Obed Haycock's death, Ellen Haycock and Bonnie Kaufman,
without approval, knowledge or presence of the trustee and executor of Obed Haycock's estate,
Ralph Haycock, removed documents from Obed Haycock's safety deposit box. (Ellen Haycock's
response to Interrogatory No. 11)
8.5.2 Even though Obed and Ellen Haycock made a pledge to each other not to
change their plan of treating all children equally, Attorney Narrvel Hall testified that he
recommended to Obed and Ellen Haycock, to not pursue the course of a joint and contractual
plan of disposition which would bind each of them not to change it following the death of the
other. (Deposition of Narrvel Hall of December 1, 1998, page/line 29/21 to 30/2)
8.5.3. During the course of discussion with Obed and Ellen Haycock pursuant to
his preparation of their wills and trusts that they executed on April 5, 1983, Attorney Narrvel
Hall was told by Obed Haycock that he had signed a document prepared by his son Don Haycock
that contractually limited the right of the survivor to change provisions regarding the children of
one another. (Narrvel Hall's deposition of December 1, 1998. page/line 15/2 to 16/7)
8.5.4. At the time Obed Haycock signed his will and trust agreement on April 5,
1983 that Attorney Narrvel Hall prepared - Obed Haycock again expressed to Narrvel Hall that
he had signed a document prepared by his son Don Haycock that would be the Memorandum.
Narrvel Hall did not request this document from Obed Haycock. (Deposition of Narrvel of
December 1, 1998, page/line 20/18 to 22/12 and Exhibit 7 page 1)

-19Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

8.5.5. From the time of Obed Haycock's death on December 10, 1983 to April 3,
1984, Attorney Narrvel Hall was employed by the executor and trustee of Obed Haycock's estate,
his son Ralph Haycock, as the attorney for this estate.

(Deposition of Ralph Haycock, pages 42.

and Exhibit 5)
8.5.6. After Attorney Narrvel Hall was told on April 3, 1984 by the personal
representative of Obed Haycock's estate that his services were terminated, he and attorney
Albert Bowen of Ray, Quinney & Nebeker continued from April 3, 1984 through November 1984
to render exclusive legal services to Bonnie Kaufman and Ellen Haycock at the expense of the
estate. (Deposition of Narrvel Hall of August 9, 1999, page 7 and Exhibit 3)
8.5.7. After Narrvel Hall was told by Obed Haycock's personal representative not
to "respond to inquires from heirs," he acknowledges that he continued providing legal services to
Bonnie Kaufman and Ellen Haycock at the expense of Obed Haycock's Estate and never closed
the estate. (Deposition of Narrvel Hall of August 9, 1999, pages 14 and 18; and Exhibit Numbers
3 and 8)
8.5.8. Defendant Attorney Norrvel Hall admits that he did not inform plaintiffs,
the children of Obed Haycock, and the personal representative of his estate, Ralph Haycock, that
there existed a valid and notarized tenancy-in-common deed to their Residence, based on copies
he discovered in the Ray, Quinney & Nebeker case file, until after that case file was produced in
1999. Mr. Hall admits that he knew of this deed in March 1984. (Deposition of Narrvel Hall of
August 9, 1999. pages 8 and 9)
8.5.9. Defendant Attorney Narrvel Hall admits that he disregarded the tenancy-incommon deed to Obed and Ellen Haycock's residence and prepared an Affidavit of Surviving
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Joint Tenant for Ellen Haycock based on a 1964 joint tenancy deed after receiving the following
telephone message from Bonnie Kaufman on or about March 22, 1984:
" Obed Haycock, title in mother's name, no quit claim [tenancy-in-common] deed
recorded. Please do not mention this to any member of the family, Mother wants
it forgotten."
To resolve how title to the residence was held Narrvel Hall stated to Bonnie Kaufman, that he
was going to see the parties 1979 Federal Gift Tax Return. (Deposition of Narrvel Hall of August
9, 1999 page/line 5/18 to 8/22, 10/24 to 11/23, and Exhibit A)
8.5.10. Attorney Narrvel Hall admits that prior to March 22, 1984 when he
received the telephone message from Bonnie Kaufman, as described above in Fact No. 8.5.9, he
had two telephone conversations with Bonnie Kaufman that consumed forty-eight (48) minutes
regarding the tenancy-in-common deed (also referred to as the "quit-claim" deed). (Deposition of
Narrvel Hall of August 9, 1999, page/line 6/23 to 8/22 and Exhibit 3 therein)
8.5.11. On March 21, 1984, or thereabouts, Attorney Narrvel Hall checked the
case file (planning file) at Ray, Quinney & Nebeker for the 1979 Federal Gift Tax Return of Obed
and Ellen Haycock to determine if it indicated that their residence was held in joint tenancy or as
tenants-in-common and learned that this documents indicated that they held title to their residence
as tenants-in-common. (Deposition of Narrvel Hall of August 9, 1999, Exhibit E; and Affidavit of
Narrvel E. Hall in support of defendants' motion for summary judgment, Exhibit A therein)
8.5.12.

Attorney Narrvel Hall impliedly assured the executor and trustee of Obed

Haycock's estate, his son Ralph Haycock, that Obed and Ellen Haycock held their residence as
tenants-in-common by transmitting to Ralph Haycock on January 20, 1984 a copy of Obed and
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Ellen Haycock's 1979 Federal Gift Tax Return that represented that they held title to their
residence as tenants-in-common and not as joint tenants. (Affidavit of Narrvel Hall filed in
support of defendants' motion for summary judgement, Exhibit A therein)
8.5.13. Disregarding the fact that the 1979 Federal Gift Tax Return stated that
the residence was held by Obed and Ellen Haycock as tenants-in-common, Attorney Narrvel Hall
clandestinely prepared an affidavit of Surviving Joint Tenant for Ellen Haycock, at her request,
without informing the personal representative of Obed Haycock's estate or any of his children and
charged this preparation directly to Ellen Haycock. (Deposition of Narrvel Hall of August 9,
1999, page/line 50/1 to 51/3. and Exhibit 4 and 13)
8.5.14. At the time Attorney Narrvel Hall prepared the Affidavit of Surviving
Joint Tenant as presented in Fact No. 8.5.13 above, he had entered into a conspiracy with Bonnie
Kaufman and Ellen Haycock to clandestinely secrete and conceal from the personal representative
of Obed Haycock's estate, Ralph Haycock, and the other children of Obed Haycock, the existence
of the executed and notarized tenancy-in-common deed that granted Ellen Haycock only a life
estate in Obed Haycock's one-half of his estate as Narrvel Hall expressly provided in Obed's
Restated Trust Agreement that Attorney Narrvel Hall had prepared and which was executed on
April 5, 1983. (Deposition of Narrvel Hall of August 9, 1999, page/line 5/18 to 8/22; 10/24 to
11/23, and Exhibits 1, 2, 3, 4, 6 and 13 therein)
8.5.15. Judge Homer Wilkinson found that Bonnie Kaufman, Ellen
Haycock and Attorney Narrvel Hall had conspired and "covered-up" from the plaintiffs,
the children of Obed Haycock, and the personal representative of his estate the existence of
the tenancy-in-common deed jointly executed by Obed and Ellen Haycock, and notarized
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by a representative at Ray, Quinney & Nebeker, that would convert their residence from
joint tenancy to tenancy-in-common. (Order of Judge Wilkinson of April 20, 2000
pursuant to a summary judgment hearing on Case No. 980 910 696 PR)
8.6 The law firm of Ray, Quinney & Nebeker and its attorneys Narrvel Hall
and Albert Bowen breached their fiduciary duties to the Estate of Obed Haycock.
8.6.1. On April 3, 1984 the personal representative of Obed Haycock's Estate,
his son Ralph Haycock, informed Attorney Narrvel Hall that his services to the estate were
terminated. In flagrant disregard to this termination notice, Narrvel Hall continued to charge the
Estate of Obed Haycock for legal services to Ellen Haycock and Bonnie Kaufman through
November 1984 without closing the estate. (Ralph Haycock's deposition at page/line 42/9 to
42/19 and Exhibit No. 5. Also, Narrvel Hall's deposition of December 1, 1998, page/line 14/11
to 15/4 and Exhibit No. 8)
8.6.2. Albert Bowen, a senior partner of Ray, Quinney & Nebeker and a long
time friend of Ellen Haycock's, continued charging time to the Estate of Obed Haycock after this
law firm's services were terminated on April 3, 1984. He charged overfive-hoursfrom April 11,
1984 to November 1984 providing legal services for Ellen Haycock and Bonnie Kaufman without
closing this estate and without the presence of Obed's personal representative or children.
(Deposition of Narrvel Hall of August 9, 1999, pages 2 and 3 of Exhibit No. 3)
8.6.3. Ellen Haycock had known Albert Bowen for, "a long time, long, long
time." Also, Ellen Haycock's former husband had known Albert Bowen, "He was their friend for
a long period of time." ( Deposition of Bonnie Kaufman at page/line 80/9 to 80/18)
8.7 On April 5,1983 when Obed and Ellen Haycock signed their wills and
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trusts, Obed Haycock's death was imminent
8.7.1. Attorney Narrvel Hall was informed by Ellen Haycock on February 8,
1983, or thereabouts, that Obed Haycock had recently suffered strokes and he felt these strokes
were indications of his imminent death. (Deposition of Narrvel Hall of August 9, 1999, page/line
20/9 to 21/24)
8.7.2. Narrvel Hall knew at the time Obed Haycock approved and executed his
will and trusts on April 5, 1983 that he was in poor health and he wasn't sure about his life
expectancy. (Deposition of Narrvel Hall of August 9, 1999 at page/line 20/6 to 20/11)

9.0 SUMMARY OF ARGUMENT
Obed Haycock's signing the Memorandum of Change in Testamentary Plan
("Memorandum") in 1983 was compliant with the provisions of Utah Probate Code, section 75-2701 and created a contract between himself and his then wife Ellen Haycock that all of their
children would share equally in each of their estates. Section 75-2-701 does not affect the normal
rules of admissibility of evidence.
Natta v. Heywood (1920) 57 Utah 376; 195 P.192, holds that if a contract to make
a testamentary disposition of property was clear, definite and free from doubt, the contract would
be enforced.
The Memorandum signed by Obed Haycock complied with all of the requisites of
Natta v. Heywood and UPC section 75-2-701 which specifically made reference to and reaffirmed
an existing, common testamentary plan, "from which we have never intended to deviate." And to
which there was no deviation from this testamentary plan. The testamentary documents prepared
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by Narrvel Hall and the wills prepared by Don Haycock have the same "dispositive Scheme."
Hall states in his deposition. ". . . the basic dispositive scheme proposed by Don (Don Haycock)
is substantially identical to that which was proposed and ultimately adopted by Obed and Ellen.
Twice Obed Haycock told Narrvel Hall that he had signed the Memorandum that
limited the right of the survivor to change provisions regarding the children of one another. (Fact
Numbers 8.5.3 and 8.5.4) In possession of this information from Obed — that was stated in the
presence of Ellen - Hall made no attempt to obtain and review the Memorandum at the time
Obed made these assertions. The last time Hall was informed of this Memorandum was after
Obed and Ellen has signed the testamentary documents Hall prepared for them. The clear
implication being that Obed Haycock intended the Memorandum to be part of his and Ellen's
testamentary plan. The importance of this signed Memorandum becomes evident if Ellen were to
predecease Obed. Such a scenario would give Ellen's daughter Bonnie Kaufman the legal right to
enforce the terms of the Memorandum against Obed's children. UPC section 75-2-701 was
written so as to avoid the occurrence of such a one-sided advantage. Under basic contract law,
mutuality of remedies must exist, and as section 75-2-701 requires, a document signed only by the
decedent can establish the contractual relationship that obligates both parties to honor the
contract, i.e. by the signature of one party, and the receiving of the benefits expressed in the
signed document by the other party. This prevents the party that does not sign from receiving the
benefit of the contract and then refusing to deliver on her oral representation to honor the
agreement. The law prevents her from having it both ways.
Ratification of a contract may be by accepting the benefits of the contract. Audit
Sennces, Inc. v. Frances Tindall Construction (1979) 600 P.2d 811. The party that ratifies must

-25Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

act voluntarily and with full knowledge of the facts. Ward v. Rossano, Inc. (1988) 754 P.2d 120.
Obed's signing the Memorandum created an offer to Ellen that he agreed to share his estate with
her child Bonnie, if she would agree to share her estate with his children. Ellen knew that the
Memorandum contained this offer. It was discussed with her in a three-way telephone
conversation between Obed, herself and Don Haycock in California. It was discussed with her a
second time in a three-way telephone conversation between Attorney Hal Swenson, herself and
her daughter Bonnie. She and Obed discussed it with Narrvel Hall twice, once when they first
consulted him about preparing their testamentary documents and once after they had signed them.
Twice she stated her intention that she would treat both hers and Obed's children equally in the
distribution of her estate. She denied having any intention of not sharing her estate with Obed's
children.
By accepting the benefits of the terms expressed in the Memorandum for her
daughter Bonnie from Obed's estate, Ellen's estate incurred the same obligation to Obed's
children. To distribute her estate equally to both her child Bonnie Kaufman and to Obed's
children. To refuse to decree specific performance of an agreement to make a will by a party who
has received the benefits under the other party's performance would be a fraud. Hammel v. Foor
(1988) 102 N.W. Rptr. 196 (Supreme Court of Michigan). Also, Notten v. Mensing (1935) 45
P.2d 198; Ryan v. Welte (1948) 198 P.2d 357; and, Day v. Green (1963) 390 P.2d 385.
In Anderson v. KFBB Broadcasting Co. (1964) 391 P.2d 2, the court cited with
approval 37 Corpus Juris Secumdum. Statute of Frauds, section 246, p. 751, that for estoppel to
prevent the Statute of Frauds from being invoked as an affirmative defense - a contract must
exist either orally or in writing.
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Utah's Statutes of Frauds are expressed in sections 25-5-1 and 25-5-5 of the Utah
Code of Civil Procedure. These sections do not address the requirements to prove testamentary
dispositions. Utah Probate Code, section 72-2-514 (75-2-701 before 1998) is the exclusive
statutory source that addresses statute of fraud issues. Other states have also incorporated
identical sections to UPC section 72-2-514 as the exclusive authority for statute of fraud issues.
California in one such state. California Probate Code, section 150 is identical to Utah Probate
Code, section 72-2-514. In California, this is the exclusive authority regarding statutes of fraud
issues on contracts to make wills or devises.
Even if the discarded Statute of Frauds section were to be applied in Utah,
defendants may not use the Statute of Frauds to shield them from unjust enrichment for breach of
a promise. Equitable principles will be applied to estop promisor from relying on the Statute of
Frauds to avoid oral agreements to make a will, or devise, if promisee detrimentally relied on the
agreement and would suffer unconscionable injury if the oral agreement were not enforced, or if
the promisor would receive unjust enrichment if allowed to retain benefit of promisee's
performance without abiding by promisor's obligation under the oral agreement. Estate of
Housley (1998) 56 Cal. App.4th 342. This is a 1998 decision.
That Obed Haycock signed the Memorandum of Change in Testamentary Plan
when he was living eliminates any contentions that this lawsuit attempts to enforce an oral
contract to make a devise. However, even if he did not sign this Memorandum, the oral
agreement alone would be enforceable in California in 1998 under identical law andfacts by
Estate of Housley (supra).
The daughter of Ellen Haycock, Bonnie Kaufman, cannot maintain that there was
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not a contractual obligation after Ellen Haycock and she accepted the benefits from Obed
Haycock's estate. By accepting these benefits, they also accepted the obligation expressed in the
Memorandum of Change in Testamentary Plan.
Plaintiffs are not barred from proving the Memorandum of Change in
Testamentary Plan if the original and signed copy cannot, or will not, be produced by defendants.
Rule 1004(1) of the Utah Rules of Evidence permits the admission of secondary evidence of the
contents of a lost or destroyed document to prove the document.
Plaintiffs have proven the necessary attributes to enforce the contract embodied in
the Memorandum. Specifically: mutuality, consideration, competent parties, and, clarity of terms
Corpus Juris Secundum, Wills, chapter 624.
As the Executrix and Trustee of the Estate of Ellen Haycock, Bonnie Kaufman is
possessed of the residue of the Estate of Obed Haycock that should have gone to his children
under the Memorandum of Change in Testamentary Plan. In this capacity she holds that property .
as both a constructive trustee and fiduciary.
If one of the parties to a contract, providing for the equal distribution of an estate
to designated beneficiaries, has failed to execute as agreed, potential beneficiaries may claim under
the contract and may sue for specific performance on the theory that the party who receives the
estate becomes a constructive trustee for the intended beneficiaries, in accordance with the terms
of the contract. Idwell v. Rosenberg (1941) 117 P.2d 366; Stahmer v. Schley (1979) 96 Cal
App.3d 200.
Ellen Haycock, Bonnie Kaufman and Narrvel Hall engaged in deceptive,
fraudulent and unprofessional conduct to defeat Obed Haycock's intentions.
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Bonnie Kaufman and Ellen Haycock lied to Obed Haycock about the
testamentary plan Don Haycock prepared.
Bonnie Kaufman's Attorney Hal Swenson concluded in his report after reading the
testamentary plan prepared by Don Haycock that: " . . . we have no opinion one way or the
other regarding the 'fairness' of the transfer which would be made under Don's planning
documents. In fact, it would appear that the transfer would be fully fair and equitable to
your [Ellen Haycock's] children." (emphasis added) Fact No. 8.4.3
Attorney Narrvel Hall concluded, "The most important conclusion which I have
drawn from reviewing the enclosed documents [the testamentary documents prepared by Don
Haycock] is that the dispositive scheme proposed by Don is substantially identical to that
which was ultimately adopted by [Obed] and Ellen." (emphasis added) Fact No. 8.4.2
In opposition to the above conclusions by Swenson and Hall, Obed Haycock
informed Don Haycock that he was told by Ellen Haycock that the wills and Memorandum that
he prepared were taken to a Utah attorney and he reported that these documents were
"worthless" and would be "thrown out of court." At this time Ellen Haycock stated that it was
Bonnie Kaufman that had taken these documents to another attorney ( Hal Swenson) and that she
was just repeating what Bonnie Kaufman had told her. (Affidavit of Don H. Haycock, para. 8,
page 3, at Exhibit A of Defendants' Memorandum in support of Summary Judgment)
However, Bonnie Kaufman does not know if she told Obed Haycock that the
testamentary documents prepared by Don Haycock, that Attorney Swenson reviewed at hers and
Ellen Haycock's request, would: 1). violate Utah law; 2) be thrown out of court; 3). force Ellen
Haycock to live on Social Security; and, 4). cheat Ellen Haycock out of her inheritance. (Fact
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No. 8.4.2)
All the elements of fraud are present: false statements intended to induce action;
reliance of Obed Haycock on such false statements to his detriment; and, resulting damages. Such
a fraud is both supported and compounded by the action of Attorney Narrvel Hall by engaging in
a conspiracy with Ellen Haycock and Bonnie Kaufman to "cover-up" from plaintiffs, the children
of Obed Haycock and the personal representative of his estate, that Obed and Ellen Haycock had
executed a tenancy-in-common deed on their residence — while clandestinely preparing for
Ellen Haycock an Affidavit of Surviving Joint Tenant that confirmed their residence to her under
a prior joint tenancy deed. This occurred while Mr. Hall was retained as the attorney for Obed
Haycock's Estate. His credibility is an issue.

10.0 ARGUMENT
10.1 Obed Haycocks complied with Utah Probate Code, section 75-2-701 by
signing the Memorandum of Change in Testamentary Plan,
The relevant part of Utah Probate Code, section 75-2-701 (now section 72-2-514)
is: "A contract to make a will, or devise. . . . can be established only by . . . a writing signed by the
decedent evidencing the contract? (emphasis added)
Obed Haycock executed the Memorandum of Change in Testamentary Plan that
imposed a contractual obligation on him to treat Ellen Haycock's child Bonnie Kaufman the same
as his children in the distribution of his estate. Had he died before Ellen Haycock, her daughter
Bonnie Kaufman could have enforced that contractual obligation against his estate to receive a
share equal to what his children received.
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There can be no dispute as to the terms of this contract. It was expressed both in
the wills Obed Haycock's son prepared for him and Ellen Haycock at his request; and in the wills
and trusts that Attorney Narrvel Hall prepared that they executed on April 5, 1983. As Mr. Hall
expressed in Fact No. 8.4.2 herein:
"The most important conclusion which I have drawn from reviewing the enclosed
documents [the wills and Memorandum of Change in Testamentary Plan] is that the basic
dispositive scheme proposed by Don Haycock is substantially identical to that which we
proposed and which was ultimately adopted by [Obed] and Ellen. " (emphasis added)
10.2 Ellen Haycock did not have to sign the Memorandum of Change in
testamentary Plan to become bound by its terms.
Whether Ellen Haycock signed, or did not sign, this Memorandum is not relevant
to the relief mandated by Utah Probate Code, section 72-2-701. In enacting this legislation, the
Utah legislature made clear that, " . . . this provision of the statute is not intended to affect normal
rules regarding the admissibility of evidence . . . "

If a contract can be proved by the normal rules

of evidence - it is enforceable.
JO. 2.1 A contract can be formed by either words or conduct. Ellen Haycock's
conduct of knowingly accepting the benefits of her agreement with Obed Haycock committed her
to the terms of that contract as expressed in the Memorandum of Change in Testamentary Plan.
The offeror may use words to express the terms of a contract and it can be accepted by the
offeree by either words or conduct. (1 Corbin, sections 62 and 66; Williston 3d. section 78A; 17
Am. Jr. 2d. Contracts, sections 46 and 70)
Ratification may occur in either an express oral manner or solely by means of
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personal conduct. By accepting the benefits of a defective contract, a party will become bound by
accepting the benefits of the contract. Audit Services, Inc. v. Frances Tindall Construction
(1979) 600 P.2d 811. The party that ratifies must act voluntarily and with full knowledge of the
facts. Ward v. Rossano, Inc. (1988) 754 P.2d 120.
To refiise to decree specific performance of an agreement to make a will by a party
who has received benefits under the other party's performance would be a fraud. Hamtnel v.
Poor (1960) 102 N.W. Rptr. 196 (Supreme Court of Michigan).
In the New Mexico case of//? the Matter of the Estate of Joe Vincioni (1985) 698
P.2d 446, 452. the court cited with approval Brown v. Brown (1949) 209 P.2d 1981 that joint
and mutual wills will become binding on a survivor when the survivor accepts the benefits
thereunder, (emphasis added)
10.2.2 Ellen Haycock is estoppedfrom denying her obligation under the
Memorandum of Change in testamentary Plan.
Promissory Estoppel is based upon a representation of fact which the party is not
permitted to deny. The doctrine is distinct and applies even though there is no misrepresentation.
One who makes a promise upon which another justifiably relies may be bound to perform it,
despite the lack consideration because estoppel is a substitute for consideration. The promisor is
bound when he should reasonably expect a substantial change of position (act or forbearance) in
reliance on his promise. (The Restatement of Contracts, section 90)
In Notten v. Mensing (1935) 45 P.2d 198, the husband and wife pursuant to an
oral agreement executed mutual and reciprocal wills leaving all property to the survivor and then
to third parties. Upon the death of her husband, the wife revoked her will and left the property to
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others. The court held that revocation after acceptance of the benefits of the husband's will was
conclusive fraud sufficient to raise estoppel ^(emphasis added)
This was also the conclusion of Ryan v. Welte (1948) 198 P.2d 357 wherein
husband and wife orally agreed to hold their property jointly. On the death of either, the survivor
was to receive the all of the property and then execute a will leaving this property to the wife's
children of a prior marriage. The husband failed to complete this agreement after the wife died.
The court held that the facts established an estoppel because the wife gave up her right to make a
testamentary disposition of her property to her children in reliance on the oral agreement with her
husband; and that the husband had accepted the benefits of the agreement.
The same scenario is repeated in Day v. Greene (1963) 390 P.2d 385 wherein the
husband in reliance on his second wife's oral promise that if he would leave all of his property to
her, she would make provisions for his child of a prior marriage in her will. The wife breached
this oral agreement and left all of the property to her children of a prior marriage. The court
imposed and constructive trust for the benefit of the disinherited child, holding that the wife's
children would be unjustly enriched if, by invoking the Statute of Frauds she would sucpeed in
retaining all of the husband's estate, which but for the wife's breach would have gone in part to
his child.
In Anderson v. KFBB Broadcasting Co. (1964) 391 P.2d 2, this court cited with
approval 37 Corpus Juris Secundum, Statute of Frauds, section 246, p. 751, that for estoppel to
prevent the Stature of Frauds from being invoked as an affirmative defense, a contract must exist
either orally or in writing.
Utah's Statute of Frauds are expressed in sections 25-5-1 to 25-5-5 of the Utah
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Code of Civil Practice. These sections do not address the requirements to prove testamentary
disposition, and Utah Probate Code, section 72-2-514 (75-2-701 before 1998) is the exclusive
statutory source addressing these requirements.
10.3 Utah Probate Code 75-2-701 (now 75-2-514) has been interpreted in
other states.
The application of Utah Probate Code 75-2-701 to a contract signed only by the
decedent has apparently not been addressed by the Utah appellate courts since neither side have
located any applicable Utah case authority. Therefore, other authorities must be examined and
applied.
UPC 75-2-701 was adopted from the Uniform Probate Code, section 2-514,
Contracts Concerning Succession. This identical section was also enacted in California in 1984 as
California Probate Code, section 150, which also provides inter alia: "(a). A contract to make a
will or devise . . . after December 31, 1984 . . . can be established only by one of the following: . .
. (3). A writing signed by the decedent evidencing the contract. " (emphasis added)
In the drafting of the Uniform Probate Code version of both UPC 75-2-701 and
CPC 150, the revision commission made clear that, ". . . the statute is not intended to affect
normal rules regarding the admissibility of evidence." Also, the revision commission retained
equitable relief, specifically: "This section does not preclude recovery in quantum meruit for the
value of services rendered the testator." Uniform Probate Code, section 2-514 Contracts
Concerning Succession.
Prior to December 31, 1984, sub-section (6) of section 1624 of the California Civil
Code was the applicable Statute of Frauds provision regarding contracts to make wills or
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testamentary devises. This provision provided inter alia: "The following contracts are invalid,
unless some note or memorandum thereof, is in writing and signed by the party to be charged . . .
. . . (6). . . an agreement to devise or bequeath any property, or to make any provision for any
person by will." This provision of the Statute of Frauds was abolished in Utah in 1975 by Utah
Probate Code, section 73-2-701; and in California in 1983 by being superceded by California
Probate Code, section 150.
Even if the discarded Statute of Frauds sections were to be applied, defendants
may not use the Statute of Frauds to shield them from unjust enrichment for breach of a promise.
Equitable principles will be applied to estop promisor from relying on the Statute of Frauds to
avoid oral agreements to make a will, or devise, if promisee detrimentally relied on the agreement
and would suffer unconscionable injury if the oral agreement were not enforced, or if the promisor
would receive unjust enrichment if allowed to retain benefit of promisee's performance without
abiding by promisor's obligation under the oral agreement. Estate ofHousley (1998) 56 Cal.
App.4th 342.
That Obed Haycock signed the Memorandum of Change in Testamentary Plan
when he was living eliminates any contentions that this lawsuit attempts to enforce an oral
contract to make a devise. However, even if he did not sign this Memorandum, the oral
agreement alone would be enforceable in California in 1998 under identical law andfacts by
Estate ofHousley (supra).
Factually his signature created a unilateral contract that Ellen Haycock accepted by
knowing that he signed this document, and accepting the benefits for herself and her daughter
Bonnie Kaufman. ". . . joint and mutual wills will become binding on a survivor when the
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survivor accepts the benefits thereunder. " (emphasis added) In the Matter of the Estate of Joe
Vincioni (1985) 698 P.2d 446, 452.
Obed Haycock signed the Memorandum because the terms it expressed were what
he knew was an agreement between himself and Ellen Haycock and what both of them wanted.
Specifically, that both of their estates would provide an equal distribution to the children of each
of them, as their 1979 and 1983 wills and trusts provided. He expected Ellen Haycock to honor
this commitments. There is no evidence that her expressions and conduct revealed any indication
that she would not honor this commitment to Obed Haycock. Ellen Haycock made this
commitment twice before Obed Haycock and members of both families. Once in 1979 at a
meeting when Obed and Ellen Haycock explained to their family members the agreement they had
made with each other for the distribution of each of their estates, i.e. to all of their children in
equal shares. (Fact No. 8.1.5) Also on April 5, 1983 in the presence of Narrvel Hall and members
of both families when they executed their joint and mutual wills and trusts that also provided for
all of their children to be treated equally in both of their estates. She stated that she fully intended
to treat all children equally. (Fact No. 8.1.6) Ellen Haycock denies that at the time she and Obed
Haycock signed their wills and trusts on April 5, 1983 that she intended to disinherit Obed
Haycock's children. (Fact No. 8.1.7) There is no creditable evidence that she ever told Obed
Haycock that she would not honor this commitment to treat all of their children equally.
The daughter of Ellen Haycock, Bonnie Kaufman, cannot maintain that there was
not a contractual obligation after Ellen Haycock and herself accepted the benefits from Obed
Haycock's estate. By accepting these benefits, they accepted the obligation expressed in the
Memorandum of Change in Testamentary Plan.

-36Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

When Obed and Ellen Haycock signed their wills and trusts on April 5, 1983, she
knew that Obed Haycock had had several strokes and wasn't expected to live. He died eight
months later. She knew that this will and trust that he executed on April 5, 1983 would
undoubtedly be his last testamentary documents. She knew that by disinheriting Obed Haycock's
children she and her daughter Bonnie Kaufman would be richly rewarded with the wealth that
Obed Haycock wanted to go to his children. Fifteen months after Obed Haycock's death she
revoked her will and trust and disinherited Obed Haycock's children.
Plaintiffs are not barred from proving the Memorandum of Change in
Testamentary Plan if the original and signed copy cannot, or will not, be produced by defendants.
Rule 1004(1) of the Utah Rules of Evidence permits the introduction of secondary evidence of the
contents of a lost or destroyed document to prove the document.
10.4 The Memorandum of Change of Testamentary Plan constitutes an
enforceable contract
To refuse to decree specific performance of an agreement to make a will by a party
who has received benefits under the other party's performance would be a fraud. Hummel v.Foor
(1960) 102 N.W. Rptr. 196 (Supreme Court of Michigan).
This contract between Obed and Ellen Haycock for all children to share equally in
each of their estates must have the following attributes to be enforceable. Corpus Juris
Secundum, wills, Chapter 624.
1. Mutuality. Cannot be disputed. Ellen Haycock and Bonnie Kaufman could
sue Obed Haycock Estate to enforce this contract if he died first and failed to carry-out his
written promise to treat Ellen Haycock's child Bonnie Kaufman the same as he treated his
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children in the distribution of his estate.
2. Consideration. Clearly the affirmative. Ellen Haycock both received the
bulk of Obed Haycock's estate and the contractual assurance that her daughter Bonnie Kaufman
would receive a distribution of his estate equal to the distribution that each of his children would
receive. If he died first Ellen Haycock could have judicially enforced the Memorandum that he
had signed under Utah Probate Code 75-2-701.
3. Competent Parties, As the record reveals, Obed Haycock had had a number
of strokes just prior to his signing the Memorandum and was expected to die, which he did eight
months later. His children have not raised the competency issue and Ellen Haycock's competency
is not disputed.
4. Clarity of terms. The only obligation on each of them is to treat all of their
children equally in the final distributions of their estates. After Obed Haycock's death, Ellen
Haycock was free to use, or dispose, of the property Obed had given her in any manner she would
decided. Her only contractual obligation was to leave what was left of her estate to both his
children and Bonnie Kaufman in equal shares. Hanke v. Bjorgo (1967) 152 N.W. Rptr. 262.
(Supreme Court of Iowa)
10.5 Bonnie Kaufman became a constructive trustee and fiduciary of the
Obed Haycock Estate that she received.
As the Executrix and Trustee of the Estate of Ellen Haycock, Bonnie Kaufman is
possessed of the residue of the Estate of Obed Haycock that should have gone to his children
under the Memorandum of Change in Testamentary Plan. In this capacity she holds that property
as both a constructive trustee and fiduciary.
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If one of the parties to a contract, providing for the equal distribution of an estate
to designated beneficiaries, has failed to execute as agreed, potential beneficiaries may claim under
the contract and may sue for specific performance on the theory that the party who receives the
estate becomes a constructive trustee for the intended beneficiaries, in accordance with the terms
of the contract. Idwell v. Rosenberg (1941) 117 P.2d 366; Stahmer v. Schley (1979) 96 Cal.
App.3d 200. The Statute of Frauds does not apply where plaintiffs are entitled to imposition of a
constructive trust, for such trust arises by operation of law. Estate of Brenzikofer (1994) 22 Cal.
App.3d 1461.
10,6 Ellen Haycock, Bonnie Kaufman and Narrvel Hall engaged in
deceptive, fraudulent and unprofessional conduct to defeat Obed Haycock's intentions.
J 0.6J Bonnie Kaufman and Ellen Haycock lied to Obed Haycock about the
testamentary plan Don Haycock prepared.
Bonnie Kaufman's Attorney Hal Swenson concluded in his report after reading the
testamentary plan prepared by Don Haycock that: " . . . we have no opinion one way or the
other regarding the 'fairness' of the transfer which would be made under Don's planning
documents. In fact, it would appear that the transfer would be fully fair and equitable to
your [Ellen Haycock's] children." Fact No. 8.4.3
Attorney Narrvel Hall concluded, "The most important conclusion which I have
drawn from reviewing the enclosed documents [the testamentary documents prepared by Don
Haycock] is that the dispositive scheme proposed by Don is substantially identical to that
which was ultimately adopted by [Obed] and Ellen." Fact No. 8.4.2
In opposition to the above conclusions by Swenson and Hall, Obed Haycock
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informed Don Haycock that he was told by Ellen Haycock that the wills and Memorandum of
Change in Testamentary Plan that Don Haycock prepared [i.e. Don's "testamentary plan"] were
taken to a Utah attorney and that this attorney reported that these documents were "worthless"
and would be "thrown out of court." At this time Ellen Haycock stated that it was Bonnie
Kaufman that had taken these documents to another attorney (Hal Swenson) and that she was
just repeating what Bonnie Kaufman had told her. (Affidavit of Don H. Haycock, para. 8, page 3,
at Exhibit A of Defendants' Memorandum in support of Summary Judgment; and Addendum,
Page No. 12)
Bonnie Kaufman testified to the following in her deposition regarding a telephone
conversation she had with Attorney Hal Swenson after he reviewed Don Haycock's testamentary
documents:
Question:

Do you recall if he called you back.

Answer:

I believe I got a telephone call back. I'm pretty sure I got a
telephone call.

Question:

What did he tell you in this telephone call, if you recall.

Answer:

I think Mother and Dad were listening on that phone call when he
called.

Question:

You are not sure of that, though?

Answer:

I'm pretty sure.

Question:

Your mother [Ellen Haycock] was listening?

Answer*

Well, I think Dad [Obed Haycock] may have been also.

However, Bonnie Kaufman does not know if she told Obed Haycock that the
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testamentary documents prepared by Don Haycock, that Attorney Swenson reviewed at hers and
Ellen Haycock's request, would: 1). violate Utah law; 2) be thrown out of court; 3). force Ellen
Haycock to live on Social Security; and, 4). cheat Ellen Haycock out of her inheritance. (Fact
No. 8.4.2)
By not denying that she made these statements to Obed Haycock, there is a factual
issue as to whether she in fact made such statements to him, as the affidavit of Don Haycock
states that such statements were made to Obed Haycock, and he repeated them to Don Haycock.
If Obed Haycock did change his mind about all children sharing equally, and expressed this to
Narrvel Hall during the preparation of his and Ellen Haycock's wills and trusts — then there is a
factual issue of fraud. Did Obed Haycock change his mind of his own free will or because he
relied on the falsehoods of Bonnie Kaufman and Ellen Haycock. All the elements of fraud are
present: false statements intended to induce action; reliance of Obed Haycock on such false
statements to his detriment; and, resulting damages.
Such a fraud is both supported and compounded by the action of Attorney Narrvel
Hall engaging in a conspiracy with Ellen Haycock and Bonnie Kaufman to "cover-up" from the
plaintiffs, the children of Obed Haycock and the personal representative of his estate, that Obed
and Ellen Haycock executed a tenancy-in-common deed to their residence — while concurrently
and clandestinely preparing for Ellen Haycock an Affidavit of Surviving Joint Tenant that
confirmed their residence to her under a prior joint tenancy deed. This occurred while Mr. Hall
was retained as the attorney for Obed Haycock's Estate. His credibility is a factual issue.
I submit that by engaging in this conduct, Mr. Hall violated the rules of ethical
violations of Utah Rules of Professional Conduct for attorneys. By intentionally "covering-up"
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this tenancy-in-common deed, I submit that Narrvel Hall violated Rule 1.2 Scope of
Representation; Rule 1.4 Communications with a client; Rule 1.6 Confidentially of information;
Rule 1.7 Conflict of Interest; and, Rule 1.8 Conflict of Interest, prohibited transactions.
Also, a finder of fact could find that Narrvel Hall's conduct was driven by senior
partner Albert Bowen, of Ray, Quinney & Nebeker, and who Ellen Haycock had known for, " . . .
a long, long, long, time," and who her deceased husband knew. "He was their friend for a long
period of time." (Bonnie Kaufman's deposition at 80/9 to 80/18). And, who had no expertise in
estate planning but privately counseled Ellen Haycock and Bonnie Kaufman for 5.3 hours and
charged this time to Obed Haycock's Estate. (Narrvel Hall's deposition of August 9, 1999, page
3 of Exhibit 3; and, page/line 24-19 to 25/18) I suggest that Mr. Bowen also violate the same
Rules of Professional Conduct.
The outrageous conduct of these individuals go directly to the factual issue of
whether Obed Haycock changed his mind about treating his children the same as Bonnie
Kaufman, as defendants content, when Hall and Bowen got involved, Or if he had not changed his
mind but these individuals conspired to defeat his intention by creating wills and trusts that they
believed gave Ellen Haycock this right and power to disinherit Obed Haycock's children with
impunity. Conduct based on lies and "covering-up." Judge Wilkinson's ruling that these parties
engaged in a "cover-up" strongly supports plaintiffs' position. (Fact No. 8.5.15)

11.0 CONCLUSION
Plaintiffs, and children of Obed Haycock, are entitled to a constructive trust for the
that portion of Obed Haycock's Estate that should have passed to them from Ellen Haycock's
-42Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Estate in compliance with the agreement, and contract, she had with Obed Haycock Plaintiffs'
request that the court order that proceeds from both Obed Haycock's and Ellen Haycock's
Estates by placed under a constructive trust pending the conclusion of this litigation.
Defendant's Motion of Summary Judgment should be denied and this matter
ordered to trial for a determination of the following facts:
1. Did Obed Haycock sign the Memorandum of Change in Testamentary Plan
with the intention of his children and Ellen Haycock's child Bonnie Kaufman would be treated
equally in his estate that would pass, and did passed , to Ellen Haycock under their reciprocal
wills and trusts of April 5, 1983?
2. If the answer to No. 1 above is affirmative, did Obed Haycock revoke the
agreement embodied in this Memorandum of Change in Testamentary Plan prior to his death on
December 10, 1983?
3. If Obed revoked the agreement embodied in the Memorandum, was such
revocation a result of the false and fraudulent representation made by Ellen Haycock and Bonnie
Kaufman regarding the legal effect of the testamentary documents prepared by Don Haycock?
4. Did Ellen Haycock know that Obed Haycock had expressed and affirmed their
joint commitment, as expressed in the Memorandum of Change in Testamentary Plan, to treat her
children the same as his children in the distribution of his estate in consideration of her promise to
treat his children the same as she treated her daughter Bonnie Kaufman in the distribution of her
estate.
5. Did Ellen Haycock breach her agreement with Obed Haycock, as expressed in
the Memorandum of Change in Testamentary Plan by disinheriting Obed Haycock's children.
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Factual issues cannot be challenged on summary judgment. A challenge to a
summary judgement presents for review only conclusions of law because by definition , cases
decided on summary judgment do not resolve factual disputes, (emphasis added) Schurtz v. BMW
of North America, Inc. (Utah 1991) 814 P.2d 1108.
Plaintiffs request that the appellate court over rule the summary judgment order
granted defendants, and order this case to trial based on several disputed factual issues that remain
unresolved; and order a constructive trust of both estates.
Dated: May 6, 2000
Respectfully submitted,

Don H. Haycock, Atjkfrney pro hac vice
for plaintiffs, and in pro se
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NARRVEL E. HALL of
RAYf QUINNEY & NEBEKER
Attorneys for Petitioner
400 Deseret Building
Salt Lake City, Utah 84111
Telephone: 532-1500

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH
ooOoo
IN THE MATTER OF THE ESTATE OF

:

No. P83-1229

OBED CROSBY HAYCOCK,

:
:
:

ORDER OF FORMAL PROBATE OF
WILL AND FORMAL APPOINTMENT
OF PERSONAL REPRESENTATIVE

Deceased.

ooOoo
Upon consideration of the petition of Ralph Hugh Haycock
for formal probate of the decedent's will dated April 5, 1983, and
for the formal appointment of Ralph Hugh Haycock as personal
representative of the decedent, filed with the Court
on

J^^
1.

c

i ? f ff3

, the Court finds that:

The required notice has been given or waived,

including notice by publication, and proof of notice has been
filed herein and the time for such notice has expired.
2.

The proceeding was commenced within the time period

provided by law.
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3.

The decedent died on the 10th day of December, 1983,

domiciled in Salt Lake County, Utah.
4.

Venue is proper.

5.

The testamentary instrument to which the petition

relates is the decedent's last will, being a valid will under the
laws of this state and being unrevoked.
6.

Ralph Hugh Haycock is entitled to appointment as the

general personal representative of the decedent to act without
bond.
7.

The heirs of the decedent and their relationships to

the decedent are as follows:
Ellen S. Haycock

Surviving Spouse

Martha Jean H. Gardiner
also known as Martha
Jean Smith

Daughter

Don Harding Haycock

Son

Ralph Hugh Haycock

Son

Richard Obed Haycock

Son

Mary Lois H. Porter

Daughter

THEREFORE, upon motion of Narrvel E. Hall of Ray, Quinney
& Nebeker, attorneys for petitioner, IT IS HEREBY ORDERED,
ADJUDGED and DECREED that:
1.

The decedent, Obed Crosby Haycock, died testate and

the will of the decedent, dated April 5, 1983, is hereby formally
probated.

RAY, QUINNEY
& NEBEKER
400 Descret Bldg.
SALT LAKE CITY,
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2.

Ralph Hugh Haycock is entitled to and is hereby

formally appointed as the personal representative of the decedent,
to act without bond*
3. Upon qualification and acceptance, letters
testamentary shall be issued to the said personal representative,
4.

The heirs of the decedent are hereby determined to be

those persons listed in paragraph 7 of the findings above,
DATED this ^ ^

day of ^JOS^JU^J^ u

, 1984,

BY THE COURT

(jdilJLUXJjJ})

Judge
0889h

ATTEST
H. DIXON HWQLEY

By M^Q^L—
Depiny Clerk
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Thomas Christensen, Jr., A 0650
Douglas J. Payne, A4113
FABIAN & CLENDENIN,
a Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900
Attorneys for defendant Bonnie L. Kaufman,
individually and as personal representative
of the Estate of Ellen S. Haycock, deceased
IN THE THIRD DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH

P O N H. HAYCOCK,
Plaintiff,

v.

ORDER GRANTING
DEFENDANTS' MOTION FOR
FOR SUMMARY JUDGMENT

Case No. 98-0905290

HLLEN S. HAYCOCK, THE ESTATE
OF ELLEN S. HAYCOCK, BONNIE L.
KAUFMAN (aka BONNIE L. LYON);
AND DOES 1 THRU 10 INCLUSIVE,

Judge Sandra Peuler

Defendants.

Defendant Bonnie L. Kaufman, individually and as personal representative of the
estate of Ellen S. Haycock, deceased, filed a Motion for Summary Judgment ("Motion") and
served the same upon plaintiff Don H. Haycock ("Plaintiff) ") on June 17, 1999.

Plaintiff

failed to file any responsive pleading in opposition to the Motion within the time allowed by
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Utah R. Jud. Admin. Rule 4-501. Based upon Defendants' Motion, the supporting memorandum
and affidavit, the failure of Plaintiff to file any responsive pleading within the time allowed by
the applicable rules, and good cause appearing, it is hereby
ORDERED that Defendants' Motion for Summary Judgment filed is hereby granted.
DATED this

5 o

day of August, 1999.
BY THE COURT:

166944-1
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By
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Thomas Christensen, Jr., A 0650
Douglas J. Payne, A4113
FABIAN & CLENDENIN,
a Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801) 531-8900

Deputytii

Attorneys for defendant Bonnie L. Kaufman,
individually and as personal representative
of the Estate of Ellen S. Haycock, deceased
IN THE THIRD DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH

DON H. HAYCOCK,
Plaintiff,
v.

)

ELLEN S. HAYCOCK, THE ESTATE
OF ELLENS. HAYCOCK, BONNIE L.
KAUFMAN (aka BONNIE L. LYON);
AND DOES 1 THRU 10 INCLUSIVE,

)
)
)
)
)
)

Defendants.

)

FINAL JUDGMENT

Case No. 98-0905290
Judge Sandra Peuler

The Court having granted Defendants* Motion for Summary Judgment and having
fully resolved the issues raised by the pleadings now enters the following final judgment:
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1.

Judgment is hereby entered in favor of Defendant Bonnie L. Kaufman,

individually and as personal representative of the estate of Ellen S. Haycock, deceased,
dismissing with prejudice the claims asserted in Plaintiffs complaint; and
2.

Each party shall bear its own attorneys fees and costs.

DATED this _ |

day of August, 1999.
BY THE COURT:

^

^

^

^

*dJ2S»

§andra N. Peuler
DISTRICT JUDGE
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Don H. Haycock, California Bar No. 49508
DON H. HAYCOCK & ASSOCIATES
7321 Westlawn Avenue
Los Angeles, California 90045
(310)641 -3921; Fax (310)641 -6638

4

Plaintiff in pro hac vice and in pro se

1
2

5
6

IN THE THIRD DISTRICT COURT OF SALT LAKE COUNTY

7

OF THE THIRD JUDICIAL DISTRICT

8

OF THE STATE OF UTAH

9
10

DON H. HAYCOCK,
plaintiff,

11
12

NOTICE OF APPEAL

vs.

THE ESTATE OF ELLEN S.
HAYCOCK, THE ADMINISTRATOR
14 OF THIS ESTATE; AND BONNIE L.
KAUFMAN, INDIVIDUALLY; AND
15 DOES 1 THRU 10, INCLUSIVE,

13

Trial Court No. 98 090 529 0

Defendants.

16
17
18
19

NOTICE IS HEREBY GIVEN that plaintiff Don H. Haycock in pro se, and as

20

attorney pro hac vice for Richard O. Haycock, Mary Lois Porter and Martha Jean Smith, through

21

counsel Don H. Haycock appeal to the Utah Court of Appeals the final judgment of the

22

Honorable Sandra Peuler entered in this matter on September 1, 1999. The appeal is taken from

23

the entire judgment.

24
25

In accordance with Rules 3 and 6 of the Utah Rules of Appellate Procedure,
plaintiffs submit with this Notice of Appeal the sums of $190 and $300 respectfully.

26 j

27 |
28
Don H. Haycoc|j^Altorney
Attorney of IRecord
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Ut?h Court of Appeals

OCT 2 5 1999

Thomas Christensen, Jr., A 0650
Douglas J. Payne, A4113
FABIAN & CLENDENIN,
A Professional Corporation
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801)531-8900

Julia D'Alesandro
Olerk of the Court

Attorneys for Appellee Bonnie L. Kaufman,
individually and as personal representative
of the Estate of Ellen S. Haycock, deceased

IN THE UTAH COURT OF APPEALS

DON 11. HAYCOCK,

)
)
)

MOTION FOR SUMMARY
DISPOSITION

v.

)

Case No. 990883-CA

THE ESTATEOF ELLEN S. HAYCOCK,
BONNIE L. KAUFMAN (aka BONNIE L.
LYON); AND DOES 1 THRU 10
INCLUSIVE,

)
)
)
)

Plaintiff and Appellant,

Defendants and Appellees.

)

Pursuant to Rule 10 of the Utah Rules of Appellate Procedure, Appellee Bonnie
L. Kaufman, individually and as personal representative of the estate of Ellen S. Haycock,
deceased ("Appellee"), moves the Court for summary disposition of the appeal taken by
Appellant Don Haycock ("Appellant") from the District Court's Final Judgment dated September
I, 1999. Appellee asks the Court to summarily affirm the District Court's Final Judgment on the
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basis that the grounds for review are so insubstantial as to not merit further proceedings and
consideration by this Court.
This motion is accompanied and supported by Appellee's Memorandum in
Support of Motion for Summary Disposition, filed herewith.
DATED t h i s 2 l day of October, 1999.

^f$^^<CT

Douglas^T Pay \p/f
FABIAN & CLENDENIN,
a Professional Corporation
Attorneys for appellee Bonnie L. Kaufman,
individually and as personal representative of the
estate of Ellen S. Haycock, deceased
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450 South State Street
POBox 140230
Salt Lake City, Utah 84114-0230

IN THE UTAH COURT OF APPEALS

Utah Court of Appeals

MAR 2 2-2000
ooOoo
Julia D'Alesandro
Clerk of the Court

Don H. Haycock,
Plaintiff and Appellant,

ORDER

v.
The Estate of Ellen S.
Haycock, Bonnie L. Kaufman
(aka Bonnie L. Lyon), and
Does 1 thru 10 inclusive,

Case No. 990833-CA

Defendants and Appellees.

This matter is before the court on appellees' motion for
summary disposition. Having reviewed and considered the
memoranda filed by the parties on the subject, IT IS HEREBY
ORDERED that the motion is denied.
Briefing in this matter shall be set by separate notice.
The parties are instructed to limit their briefing to issues
arising out of the trial court's order granting appellees' motion
for summary judgment. Any issues arising out of the trial
court's order denying appellant's Utah R. Civ. P. 60(b) motion
are not properly before this court. Such order was a final
appealable order, and appellant failed to file a timely separate
notice of appeal therefrom. See Arnica Mut. Ins. Co. v.
Schettler, 768 P.2d 950, 970 (Utah App. 1989) ("an order denying
reilef under Rule 60(b) is a final appealable order.")
DATED this c^yi

day of March, 2000

<*&&€s1i

Norman H. Jackson,
Associate Presiding Judge
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1

AFFIDAVIT OF PLAINTIFF DON H. HAYCOCK

2
3

1. I am DON H. HAYCOCK the plaintiff in this lawsuit. Although I am

4

appearing as a pro se litigant, I am an attorney admitted to practice before all courts in California,

5

the Federal Courts, and the Supreme Court of the United States. I have practiced in all of these

6

courts and have pending cases in the California Courts and the Ninth Federal Circuit. I make this

7

affidavit in support of the incorporated POINTS AND AUTHORITIES submitted in opposition

8

to defendants motion for a protective order from discovery. I am one of the sons of decedent

9

OBED C. HAYCOCK (hereafter "OBED") and an heir to his estate.

10

2. OBED'S wife died in 1964 and he married his second wife ELLEN S. LYON

11

(hereafter "ELLEN") soon thereafter. ELLEN brought into the marriage $21,000 that went

12

towards the purchase of their home. He died on December 12, 1983 leaving as heirs his widow

13

ELLEN, her daughter BONNIE L. KAUFMAN (hereafter "BONNIE") and five children from his

14

first marriage, JEAN, LOIS, RALPH, RICHARD and plaintiff.. After OBED'S first wife died,

15

his five children signed over to him all inheritance rights they had to all properties in their

16

mother's estate.

17

3. In 1979 OBED and ELLEN executed reciprocal wills and living trusts that

18

included a Marital QTIP Trust, funded by OBED'S estate, from which ELLEN would receive the

19

income for life with the principle then going to OBED'S children and BONNIE in equal shares.

20

OBED'S ranch was to be sold and the proceeds distributed in equal shares to his children and

21

BONNIE after his death. His testamentary documents included a provision that if ELLEN later

22

disinherited his children in favor of BONNIE then BONNIE would be excluded from sharing in

23

the QTIP Trust and Ranch. From 1997 up to OBED'S death in 1983, he continually gave

24

ELLEN taxable assets, e.g. securities and money, to shield his estate from federal estate tax.

25

Based on letters from ELLEN'S attorney and BONNIE during 1997, that solicited distribution of

26

the QTIP Trust, ELLEN'S estate in 1997 approached one-million dollars. ELLEN ad been giving

27

away portions of her estate to BONNIE and other parties in order to reduce the estate taxes.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1

4. During the Christmas season of 1982, OBED told me that he was concerned

2

that ELLEN could possible out-live what he provided for her in his 1979 will and trust He ask

3

me to prepare the necessary testamentary documents that would give her total and unfettered

4

access to all of his assets during her life, and then what was left was to go the his children and

5

BONNIE in equal shares. He told me that the QUIP Trust was to be eliminated but, as previously

6

devised, the proceeds from the sale of the Ranch was to go to his children and BONNIE in equal

7

shares immediately following his death.

8

5 . 1 told him that the only way to accomplish this objective would by with

9

reciprocal wills and a contract between him and ELLEN that could be enforced against either one

10

of them that later decided to disinherit the others' children. He did not favor a contract between

11

him and ELLEN because he told me that they had promised and covenanted with each other that

12

she would not disinherit his children after his death; he trusted her and did not want to do

13

anything that could imply a distrust and worried that such a contract would imply that he

14

distrusted her. However he did not trust BONNIE and worried that she could adversely influence

15

ELLEN during her declining years. I told him that I would prepare the contract in the most

16

friendly and non-threatening manner possible. Since it was always their expressed intentions to

17

distribute their combined estates to all of their children equally, the contract I prepared just

18

reasserts this expressed intention in contractual language, i.e. "Ellen's testamentary provisions for

19

Obed's children being given in consideration for Obed's testamentary provisions for Ellen's

20

surviving child Bonnie." This "memorandum" is attached hereto an titled MEMORANDUM OF

21

CHANGE IN TESTAMENTARY PLAN (hereafter "memorandum"). The change mostly being

22

the reciprocal wills that elimination of the trusts.— not the expressed intentions of the parties.

23

6. Before preparing these documents, I contacted all of my brothers and sisters

24

and explained how our father OBED wanted to change the distribution of his estate so that

25

ELLEN'S could have access to substantially all of his estate during her life; and that they would

26

only share with BONNIE what was left of his estate at ELLEN'S death All were agreeable even

27
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2

though a substantial portion of OBED'S estate came from his first wife and his children's mother.
7. In February 1983 I prepared and sent to OBED and ELLEN reciprocal wills

3

and the "memorandum" along with instructions for their signing of these wills. After receiving

4

these documents they called me and we had a three-way conversation. Both expressed

5

satisfaction with these documents and both expressed to me that they were ready to sign them. I

6

told them that their signing of the wills had to be witnessed. There was some confusion as to who

7

these witnesses could be and after this conversation I called my brother RICHARD O.

8

HAYCOCK and ask him to go to their house and help them execute the wills.

9

8. Approximately a week later, OBED telephoned and said that ELLEN had

10

taken the wills and "memorandum" to a Utah attorney and was told by this attorney that these

11

documents were "worthless" and, "would be thrown out of court." However, when ELLEN

12

picked up on another phone, she stated that it was BONNIE and not her that had taken these

13

documents to a Utah attorney and she was just repeating what BONNIE had told her. I then

14

informed both of them that I would be in Salt Lake City the following morning to visit this

15

attorney and requested his name. No name was provided at that time. OBED expressed outrage

16

to ELLEN for now expressing a different explanation from what he claims she told him; and also

17

that BONNIE had clandestinely without his permission or knowledge interfered. That same day

18

he alone called me back and said he had made an appointment with a Utah attorney for the

19

following morning and told me not to come to Salt Lake City.

20

9. Subsequently these wills and the "memorandum" were reviewed by Utah

21

attorney Hal N. Swenson in a five (5) page letter dated March 23, 1983. A copy of this letter has

22

been served on defendants' attorneys. Also, these wills and the "memorandum" were reviewed by

23

attorney Narrvel Hall in his three (3) letter of February 9, 1984 to OBED'S executor and trustee

24

RALPH H. HAYCOCK. A copy of this letter has also been served on defendants' attorneys.

25

Additionally, these attorneys have been served with a five (5) page hand written memorandum by

26

attorney Norrvel Hall that includes a direction he gave OBED and ELLEN to destroy the

27
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1

testamentary documents prepared by plaintiff. This memorandum is a copy of an original that was

2 I in attorney Norrvel Hall's file and produced pursuant to a motion to produce documents.
3
4 II
5

I, DON H. HAYCOCK, being sworn, state that I am a son of decedent OBED C.
HAYCOCK and an heir to his estate. I affirm and swear that this declaration, consisting of

6 || four(4) pages is true.
7
8
9|

^^//V'

/^^^s^

DON H. HAYCCCK
10 "
11
12
'"

NOTARY PUBLIC",

13 "
14

Commission Expires.

15 || Reside at:
16
17
18
19
20
21
22
23
24
25
26
27
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MEMORANDUM OF CHANGE IN TESTAMENTARY T L A N

On June 28, 1979 we signed and had witnessed our first

testamentary

documents that consisted of both mutual and reciprocal wills and trusts.
Because of gifts that were later made of a portion of the testamentary
property we have prepared new wills, and cancelled the trusts, for the purpose of
accomplishing our common and joint testamentary plan that has never changed or from
which we have never intended to deviate*
On February
new Wills.

, 1983, we (Ellen and Obed) signed and had witnesses our

Our mutual desire has always been that Obed's children and Ellen's children

share equally and without distinction in the estates of both of us. Accordingly, our Wills
of June 28, 1979, and the supplementary written Trust Agreements, were both mutual and
reciprocal In the furtherance of this common testamentary plan.
Although these written Trust Agreements are now cancelled, this Is not to
be Interpreted in any way as a change to our common testamentary plan. All children are
to share equally and without distinction in both of our estates.

Ellen's testamentary

ptovisions for Obed's children being given in consideration tor Obed's

testamentary

ptovisions lor Ellen's surviving child Bonnie.
Dated: February

,1983

Ellen S. Haycock

Obed C. Haycock
Witnesses:

Subscribed, sworn to and acknowledged before me, by Obed C. and Ellen 5. Haycock, and
subscribed to before me by

and

, witnesses, this

day of February, 1983.

Notary Public
Residing In Salt Lake County, Utah
My Commission expitcs:

-16Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1

AFFIDAVIT OF RICHARD O HAYCOCK

2
1. I am RICHARD O. HAYCOCK a child and a son of OBED C. HAYCOCK, the decedent
3
identified in Case No. 98-0905290. I make this declaration in support of plaintiffs opposition to the
4
Motion for Protective Order, served on the plaintiff of this lawsuit on October 22, 1998 by mail and
5
received on October 28, 1998. I have resided in Salt Lake City all of my life.
6
7
2. In February, 1983, or thereabouts, and prior to OBED C. HAYCOCK'S (hereafter
8
"OBED") death on December 10, 1983, I received a telephone call from my brother and plaintiff,
9
DON H. HAYCOCK (hereafter "DON"), an attorney in California, requesting me to go to my
10
father's residence in Salt Lake City and assist him, and his wife, defendant ELLEN S. HAYCOCK
11
(hereafter "ELLEN"), sign a one-page "memorandum' and their revised wills that they had requested
12
my brother DON to prepare for them. He had mailed these documents to them from California along
13
with instructions on how these documents were to be signed. He also told me that these documents
14
were to be signed and witnessed according to these instructions.
15
16
3. Prior to receiving this telephone call from my brother DON, he had informed me that my
17
father OBED and his wife ELLEN wanted to cancel their reciprocal wills and trusts that they signed
18
in 1979, and sign new reciprocal wills that would leave substantially all of OBED'S estate to ELLEN
19
since he was in poor health at the time and not expected to live much longer. OBED also told me
20
that he and ELLEN would reciprocate by leaving all that was left of OBED'S estate and ELLEN'S
21
estate to his five children and her child, BONNIE L. KAUFMAN in equal shares. Substantially, all
22
of their combined estate was brought into their marriage by my father OBED. Although this
23
testamentary plan substantially jeopardized my inheritance, I did not object to this alternative plan nor
24
to my knowledge, did any of OBED C. HAYCOCK'S other children.
25
26
4. When I arrived at my father's home, he informed me that he had received these documents
27
from my brother DON and was looking at them. He directed my attention to the one page
28
Digitized
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Lawsigned
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had
been
I recognized
a signature
on this document
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1 || as his. We discussed these documents. In this discussion, he did not express any reservation about
2 II these documents or signing them. He was prepared to sign his will at that time. However, since
3 || ELLEN was not at home, we decided that this signing could take place at a later time before
4 II witnesses when ELLEN was there. A copy of this 'memorandum" that contained what I recognized
5

as my father OBED'S signature is attached to this declaration and is titled, "MEMORANDUM OF

6 1 CHANGE IN TESTAMENTARY PLAN."
7
8 || Dated: October

, 1998

9
1 0 II

I, Richard O, Haycock, being sworn, state that I am the son of decedent OBED C.

11

HAYCOCK and an heir to his estate. I affirm and swear that this declaration, consisting of two (2)

12

pages is true.

13
14
15

(!LJi^(P.

16 II

RICHARD O. HAYCO

17
18
19
20

21 |

^

i*

22 I

^^?

NOTARY PUBLIC

23
24
25

Commission Expires:

26

Reside at:

^

+JL&?€ZJ&>_.

27
28
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MEMORANDUM O f CHANGE IN TESTAMENTARY P L A N

On June 28, 1979 we signed and had witnessed our first

testamentary

docuhicnts that consisted of both mutual and reciprocal wills and trusts.
Because of gifts that were later made of a portion of the testamentary
property

we have prepared

new wills, find cancelled the trusts, for the purpose of

accomplishing our common and joint testamentary plan that has never changed or from
which we have never Intended to deviate.
On February
new Wills.

, 1983, we (Ellen and Obed) signed and had witnesses our

Our mutual desire has always been that Obed's children and Ellen's children

share equally and without distinction in the estates of both of us. Accordingly, our Wills
of June 28, 1979, and the supplementary written Trust Agreements, were both mutual and
rrcipiocal In the furtherance of this common testamentary plan.
Although these written Trust Agreements arc now cancelled, this Is not to
be Interpreted In any way as a change to our common testamentary plan. All children are
to share rqualiy and without distinction In both of our estates.

Ellen's testamentaty

piovhions for Obcd's children being given In consldeiatlon for Obed's

testamentary

piovisions for Ellon's surviving child Bonnie.
Dated: February

, 1983

Ellen 5. Haycock

Obed C. Haycock
Witnesses?

Subscribed, sworn to and acknowledged before me, by Obed C . and Ellen 5. Haycock, and
subscribed to before me by

and

f

witnesses, this

thy of February, 1983.

Notary Public
Residing in Salt Lake County f Utah
My Commission capites:

- 1 Library,
9 - J. Reuben Clark Law School, BYU.
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Page 1
IN THE THIRD JUDICIAL DISTRICT COURT

1

Tuesday, December 1, 1998; 9:59 a.m.

1
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

2

2
3

3
4

4

DON H. HAYCOCK,
5

5

Plaintiff,
6
vs.

Civil No. 98-0905290

6

Judge Sandra Peuler

7

7
8
9
110

ELLEN S. HAYCOCK, THE
ESTATE OF ELLEN S.
HAYCOCK, BONNIE L.
KAUFMAN (aka BONNIE L.
LYON); AND DOES 1 THRU
10, INCLUSIVE,

111

8
9
10

Defendants.

11

112

12

DEPOSITION UPON ORAL EXAMINATION OF:
RICHARD O. HAYCOCK

13

13

14

14

|15
TAKEN AT:

215 South State Street, 13th Floor
Salt Lake City, Utah

DATE-

December 1, 1998

16

Susette M. Snider, CSR, RPR,

17

16

I17
18

REPORTED BY:

15

19

18

20

19
20
21

]23

22

24

23

25

24
25

PROCEEDINGS
RICHARD O. HAYCOCK,
called as a witness, having been first duly
sworn, was examined and testified as follows:
EXAMINATION
BY MR. PAYNE:
Q Would you please state your full name
and A Richard O. Haycock.
Q And what's your address?
A 4472 Camille, C-a-m-i-H-e, Street,
Salt Lake City, 84124.
Q Have you ever had your deposition taken
before?
A Yes.
Q When?
A Oh, many, many years ago when I worked
for IBM.
Q What was the nature of the lawsuit in
whichthe deposition was taken?
A Well, the roof had leaked and — leaked
on a computer, and the people that owned the
computer was suing the roofing company.

Pag
1
Q Is that the only time you've had your
Don H. Haycock, Pro Se
For the Plaintiff:
Attorney at Law
2 deposition taken?
7321 Westlawn Avenue
Los Angeles, California 90045
3
A (Witness nodded affirmatively.)
4
Q You just took an oath to tell the
Douglas J. Payne, Esq.
For the Defendants:
FABIAN t CLENDENIN
5
truth.
What does that mean to you?
215 South State Street
Twelfth Floor
6
A To tell the truth.
Salt Lake City, Utah 84111
7
Q And the whole truth?
8
A Right.
9
Q Okay. If during the course of this
PAGE
EXAMINATION
10
deposition
you don't understand any of my
3
By Mr. Payne
11 questions, please feel free to ask me to clarify
12
the question.
E X H I B I T S
13
A Okay.
DESCRIPTION
PAGE
14
Q And it's important that you answer
Affidavit of Richard O. Haycock and . .
36
Memorandum of Change in Testamentary Plan
15 audibly so that the court reporter can take down
16 your words. A nod or a shake of the head or some
17 gesture is not something that can be put on the
18 record easily. So if you just make sure you answer
19 audibly, that would be helpful.
20
Also, if you'd let me complete my
21 questions, that would be helpful as well. It's
22 difficult for the court reporter to transcribe two
23 people talking at the same time.
24
A Okay.
Digitized by the Howard W. Hunter Law Library, J. Reuben
School, was
BYU. your relationship to Obed
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Page 5
ock?
He was my father.
What is your relationship to Don
ock who is the plaintiff in this case?
He's my brother.
Is he your older brother or younger
cr?
Older brother.
How many years older?
I'm 62.
How old are you?
MR. HAYCOCK: You're answering the
ions.

2
3
4
5
6
7
8
9
10

111
12
13
14

THE WITNESS: 62. I don't know. He's

four or five years older than me.
(By Mr. Payne) Okay. We attempted to
you with a subpoena in this case to get you
s deposition, but our process server was
;cessful. How is it that you're in attendance
oday?
Well, he - my brother called me and
ne about it, and also he did serve me
day morning. He finally The day before, huh?
(Witness nodded affirmatively.)

Page 7
l

15
16
!l7
18
19
20
21
22
23
24
25

Page 6|

Q And did you discuss the facts
concerning the affidavit that you've signed
previously in this case?
A No, other than just to tell him that you know, what I'd - what I'd seen, what had
happened.
Q Have you received any correspondence
from Don concerning this lawsuit?
A Yes.
Q What type of correspondence?
A Oh, he has sent me some of the papers
that he's filed and things of that type.
Q Okay. Has he written any letters in
connection with those papers?
A No, just - other than just normal
communications that we would have. You know,
basically just copies of letters he would send to
the family, is all, you know, what's going on.
Q So there have been letters sent to the
family that describe this litigation; is that
correct?
A Basically, yes.
Q Who has received those letters?
A All members of the family.
Q Can you be more specific on that? Do

Page 8
you mean your generation?
A It would be my ~
It's my understanding that your brother
Q Grandchildren -3
attorney in California; is that right?
A No. It would just be brothers and
4
Yes.
5 sisters.
Do you know what kind of law he
Q So who would that be?
6
ced or practices there?
A Okay. That would be Ralph, Lois, Jean
7
I don't - I have no idea.
8 and myself.
Okay. Have you had any discussions
Q And that's Ralph Haycock?
|
9
four brother Don regarding this deposition?
A Yes, uh-huh. (Affirmative.)
10
Yes.
11
Q Now, it's my understanding that your
And when did you have those
12 brother Don is suing your brother Ralph. Is that
isions?
13 your understanding as well?
Oh, last night.
A Well, I don't think it's a suit. It's
14
Last night? Were those in person or by
15 mainly just a court order to make him, you know,
one?
16 basically sell the ranch, which he did — we had a
In person.
17 little problem with.
Okay. What did you talk about?
Q Okay. Have you sent any letters to
18
Just basically the -- what we were 19 your brother Don regarding this lawsuit?
e - the affidavit I'd signed.
A I can't think of any that I — other
20
Okay. Did Don discuss what he thought
21 than, you know, like if I -- the only thing I can
lghUo say at this deposition?
22 remember sending to him is when I found out that
Yes.
23 the house -- Bonnie had taken over the house, I
And what was that?
sent the — that correspondence to him —
24
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
To tell the truth.
Machine-generated
OCR,
may contain
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Q When
waserrors.
that?
Well, we appreciate your being here

1
2

1
2
3
4
5
6
7
8

20
21
22
23
24
25

Page
A - things of that kind.
It would have been a year ago last
summer, about a year and a half - about a year and
a half ago or thereabouts.
Q Exactly what did you send him? A deed?
A It would have been the deed, the - the
thing I got from the county recorder's office of
what Bonnie had done.
Q Did you send a letter along with the
deed?
A No.
Q No note or anything like that?
A No.
Q Just the documents?
A Just the documents.
Q Okay. When did your father, Obed
Haycock, die?
A It was in December of 1983.
Q Okay. And at the time of his death, he
was married to Ellen Haycock; is that right?
A Yes.
Q And do you recall when he married her?
' A Oh, they'd been married about 20 years,
so it would have been approximately 20 years prior
to that.

9|
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Page
Q Okay. Did you have any discussions
with him about the substance of the document befon
you signed it?
A Yes. I told him what I had seen, and
he prepared it from that.
Q Okay. Attached to Exhibit No. 1, which
is your affidavit, there's a Memorandum of Change
in Testamentary Plan; is that correct?
A Yes.
Q In your affidavit you said that you had
seen this document, the memorandum A Yes.
Q - in your father's home in February
1983; is that right?
A February or March. I don't - it would
have been in that time frame, February or March.
Q Okay. After seeing that in February
1983, when was the next time you saw that
memorandum or a copy of it?
A Could have only been, oh, a few days
later. I saw it on at least two different
occasions.
. Q Two different occasions?
A Yes.
Q Okay. And after those two occasions

Page 10|
l
2
3
4

5
6
7
8
9
10
11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

1 when you saw it, when was the next time you saw i
Q And what was your relationship like
2
A I don't think I saw it any time after
with your father? Did you have a good relationship
3
that,
but in February, March I did see it at
with him?
4 least — at least two different occasions.
A Very, very close relationship.
5
Q Why don't you tell us about those two
Q What was your relationship like with
6 occasions, if you would, please.
your stepmother, Ellen Haycock, prior to your
7
A Well, the first occasion was my brother
father's death?
8 called me up and, you know, wanted me to go over
A Well, it was -- it was not a bad
9 and have my dad, you know, see if he could sign tl
relationship. I had no ill will toward Ellen.
10 wills and this document.
(A discussion was held off the record.)
11
Q When you say your brother, which
(Exhibit 1 was marked.)
12 brother?
Q (By Mr. Payne) Okay. Let me hand you
13
A Don.
this that's been marked as Exhibit No. 1. Do you
14
Q Okay.
recognize that document?
A Yes.
15
A And so I went over there. And the
16 document was laying on the table, and he had sigm
Q What is it?
17 i t A It's the affidavit that I signed.
18
Q When you say "the document" —
Q The affidavit that you signed in this
19
A Well, this — this — the testamentary
case?
A Right.
20 plan.
21
Q Went you say "testamentary plan," it's
And
how
long
ago
was
it
that
you
signed
Q
22 the Memorandum of Change in Testamentary Plar
that?
23
A Right.
A About, oh, a month or six weeks ago.
Who
prepared
that
document?
24
Q -- that's attached to Exhibit 1; is
Q
Don.by the Howard W. Hunter Law Library, J. Reuben
25 Clark
thatLaw
right?
A My brother
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A No, she's really not my stepmother
because I never — you know, she just married my
dad.
Q Okay. Are you aware that your father
and his wife had new wills and trusts drafted by
Narrvel Hall -A Yes.
Q — shortly after Don had prepared these
documents?
A Yes.
Q Are you aware that your father and his
wife, in fact, signed the estate planning documents
that were prepared by Narrvel Hall?
A Yes.
Q Are you aware of any written document
signed by Ellen Haycock in which she agreed to
treat you and your siblings in a certain way in her
will or trusts?
A Well, it was just understood that
that's the way it was going to be. She mentioned
many times, and also my dad, that she had a
covenant with my dad that she would honor, that
what was in both of the trusts and the wills would
be honored.
Q So she mentioned that many times. When

1
2
! 3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

honor this covenant.
Q Did you ever hear Ellen Haycock use
that word to describe this arrangement?
A Yes, I think so.
Q When was that?
A I'm not positive. I couldn't — I
couldn't be sure, but I think I have heard her say
that, yes.
Q. You're not positive?
A I'm not positive, no.
Q Okay.
A But - but the time he said it she was
present, so, in other words, when he said it, we
were sitting in a discussion. He would say that
they had a covenant, and she would be present in
that room.
MR. PAYNE: Let's just go off the
record for just a second.
I don't have any other questions.
MR. HAYCOCK: You're through?
MR. PAYNE: I'm through.
MR. HAYCOCK: I don't have any
questions.
(Concluded at 10:19 a.m.)
***
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CERTIFICATE
is the first time you recall her saying that?
2
STATE
OF
UTAH
)
A Oh, I don't know.
3 COUNTY OF SALT LAKE)
Q When was the most recent time you
4
I HEREBY CERTIFY that I have read the
recall her saying that?
5 foregoing testimony consisting of 17 pages,
numbered from 3 to 20, inclusive, and the same is a
A X oh, you know, I don't know, but
6 true and correct transcription of said testimony
with the exception of the following corrections
probably the first time was when they had a - a
7 listed below giving my reasons therefor.
Valentine's dinner when they announced - my dad
8 Page Line
Change/Correction
Reason
announced of what their intent was. That was in a
9
1
1
1
Valentine's dinner. And several people were in
10
1
1
1
attendance at that Valentine's dinner, and that's
11
1
1
1
when he announced his intentions And that's when
12
1 1
1
she said all the children would be treated equally.
13
I
1
1
Q Do you remember how many years before
14
I
1
I
your father's death that was?
15
1
1
1
A X this would have been before his will
16
1
1
1
waj made up, in '69, approximately that time frame.
17
Q Okay. You mentioned a covenant. Was
18
RICHARD O. HAYCOCK
this a verbal —
{ 19
A Yes.
20
** •
Q - oral covenant or was there some
21
Subscribed and sworn to at
writing involved with that?
22 this
day of
,1998.
A If there was, I didn't see it. But it
23
was always — the term he always used was
124
NOTARY PUBLIC
My commission expires:
"covenant," that he and she made a covenant like
25
you would in the temple, andDigitized
she promised
sheW.would
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I HEREBY CERTIFY that I have read the
foregoing testimony consisting of 17 pages,
numbered from 3 to 20, inclusive, and the same is
true and correct transcription of said testimony
with the exception of the following corrections
listed below giving my reasons therefor.
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NOTARY PUBLIC
BENNY W. SMITH
4711 So. Highland Dr.
Salt lake City. UT 84117
COMMISSION EXPIRES
DEC. 1,2001
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Thomas Christensen, Jr., A 0650
Douglas J. Payne, A4113
FABIAN & CLENDENIN,
a Professional Corporation
Attorneys for Defendant Ellen S. Haycock
Twelfth Floor
215 South State Street
P.O. Box 510210
Salt Lake City, Utah 84151
Telephone: (801)531-8900
IN THE THIRD DISTRICT COURT, SALT LAKE COUNTY
STATE OF UTAH

DON H. HAYCOCK,
DEFENDANT ELLEN S.
HAYCOCK'S RESPONSE TO
PLAINTIFF'S REQUEST FOR
ADMISSIONS

Plaintiff,

ELLEN S. HAYCOCK, THE ESTATE
OF ELLEN S. HAYCOCK, BONNIE L.
KAUFMAN (aka BONNIE L. LYON);
AND DOES 1 THRU 10 INCLUSIVE,

Case No. 98-0905290
Judge Sandra Peuler

Defendants.

Defendant Ellen S. Haycock sometimes hereinafter referred to as "Ellen"), by
and through her attorneys, Thomas Christensen, Jr. and Douglas J. Payne of Fabian &
Clendenin, responses to Plaintiff's Request for Admissions as follows:

144144 I.DOC
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10. Do you admit that on February 14, 1979, or thereabouts, you and Obed met
with Bonnie and some of Obed's children at the Haycock family home, and at this meeting
both you and Obed each expressed to both his children present and to Bonnie that his estate
would go to his children and Bonnie and Mark in equal shares, and you expressed that your
estate would also be distributed in equal shares go to Obed's children; and to your children
Bonnie and Mark.
RESPONSE:

Objection. See Objection to Request No. 4 above. Deny that

such a meeting with all the persons listed took place on February 14, 1979, but admit that a
meeting occurred sometime in the spring of 1979. Admit that Obed and Ellen discussed that
their current intentions at that time was for both to leave their estates in equal shares to their
own and the other's children, but deny that there was any agreement that they could never
change their minds in the future.
11. Do you admit that following Obed's death you and Bonnie removed
documents from the safety deposit box that Obed had used prior to when Obed's Executor
Ralph Haycock accessed the safety deposit box.
RESPONSE: Defendant Ellen Haycock admits that after requesting that Obed's
personal representative, Ralph Haycock, accompany her to the safety deposit box, and waiting
for nearly a year for Ralph to go with her, Ellen finally decided to open the box on her own.
Ellen removed certain documents from the safety deposit box. See response to Interrogatory
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

be thrown out of a Utah court" was an intentional falsehood and you had never seen an
attorney when you expressed this to Obed.
RESPONSE:

Deny. See also response to Request for Admission No. 17.

19. Do you admit that Obed was angry with you and Bonnie for lying to him
that you had taken the testamentary documents Obed's son Don Haycock prepared in February
1983, or thereabouts, to a lawyer and that this lawyer told you that they would be "thrown out
of a Utah court."
RESPONSE:
^

Deny. See also response to Request for Admission No. 17.

20. Do you admit that you destroyed that "packet of Documents" referred to in

Narrvel Hall's letter of February 9, 1984, which is attached hereto as Exhibit B, after at least
one of the documents comprising this packet was signed by Obed.
RESPONSE:

Deny.

21. Do you admit that on April 5, 1983 when you and Obed signed your wills
and living trusts of that same date, it was your intention at this time to disinherit his children
after he died.
RESPONSE:

Deny.

22. Do you admit that the testamentary documents Obed's son Don Haycock
prepared in February 1983, or thereabouts, were taken to attorney Hal Swensen in part
because of Bonnie's insistence.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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of
OBED C. HAYCOCK

I. Obed C. Haycock, a resident of Salt Lake County, State
of

Utah,

do hereby

make

and declare

this

my Last

Will and

Testament.
!•

PRIOR WILLS.

I hereby revoke any and all wills and

codicils heretofore made by me.
shall

not be revoked,

codicil

in whatever

amended

form

made

I hereby declare that this will
or modified

by another

unless

instrument

such

will or
is dated

subsequent to the date of this will.
II.

MARRIAGE AND FAMILY.

Haycock, who died

By marriage

to Mary

Harding

in 1963, I have five children, Martha Jean H.

Gardiner, Don Harding

Haycock, Ralph

Hugh

Haycock, Richard

Obed

Haycock and Mary Lois H. Porter (hereinafter "my children").
now married to Ellen S. Haycock.

I am

By her marriage to Edgar M. Lyon

who died in 1963, she has two children, Bonnie Lou L. Koffman and
Albert Mark Lyon (hereinafter

"my wife's children").

I intend by

this will to provide for the descendants of any of my children and
my wife's children who may predecease me.
III.
provisions
v

PAYMENT

OF DEBTS,

of a written

Trust

Agreement

J

/y^7^i_^-~

Haycock, as Trustee,

the Trustee

the A ,

day of

EXPENSES

AND TAXES.
which

I executed

, 1979, with
has discretion

By the

Ralph

on
Hugh

to use certain

properties of the trust estate for the purpose of paying my debts,
expenses of my last illness, funeral and the administration of my
estate and all taxes arising at or because of my death, together

Obed C. Haycock

KAY

/

OUINNEY ft NEBEKER

AOO O E S E R E T • U I L D I N O
• A L T LAKE CITY

UTAH
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(f) Creation of Separate Shares and Distribution If Trustor's Wife Has Exercised the Testamentary Power of Appointment Pursuant to Paragraph (c)
of Article V Hereof.
At the death of the survivor
of the Trustor and Trustor's wife, if Trustor's wife
has exercised the testamentary power of appointment
pursuant to paragraph (c) of Article V hereof, in
favor of anyone other than the living descendants of
Trustor and the living descendants of Trustor's wife
or among the living descendants of Trustor and the
living descendants of Trustor's wife or just among
the living descendants of Trustor in such a manner
that, in the sole discretion
of Trustee using the
doctrine
of representation,
Trustor's
wife has
preferred the living descendants of Trustor's wife
over
the living
descendants
of Trustor or has
preferred one of Trustor's living descendants over
one of Trustor's other living descendants, then
Trustee shall divide the remaining trust estate into
as many equal shares as the sum of (i) the number of
Trustor's then living children and (ii) the number
of Trustor's deceased children who have then living
descendants.
Trustor
presently
has five
living
children, Martha
Jean H. Gardiner, Don Harding
Haycock, Ralph Hugh Havcock, Richard Obed Havcock
and Mary Lois H. Porter, and no deceased
children.
It is Trustor's intention, if Trustor's wife has
exercised
the testamentary
power
of appointment
pursuant to paragraph (c) of Article V hereof, as
detailed above in this paragraph (f) , that Trustor's
wife's children, Bonnie Lou L. Koffman and Albert
Mark Lyon, do not participate in anv distribution of
this trust, the Obed
C. Haycock
Family
Trust.
Trustee shall, following the division of the remaining trust estate as herein set forth, thereupon
transfer and distribute one such equal share to each
of Trustor's then living children.
Trustee shall
administer each such equal share not so distributed
for the benefit of the living descendants of each
deceased child of Trustor in accordance with the
provisions of paragraph (g) hereof.
(g) Benefits
for Descendants
of Deceased
Children.
After
EKi" creation
o? such
separate
shares pursuant to the provisions of paragraph (f)
hereof, Trustee shall administer each such shares as
a separate trust for the benefit of the living
descendants of each deceased child of Trustor in
accordance
with
the following
provisions,
which
shall apply to each such trust:
(1) Benefits.
For the duration of the
Trust, Trustee shall have discretion to distribute to, or to apply for the benefit of, the
living descendants of such deceased child of
Trustor such part or all of the net income,
accumulated income and principal of the trust
estate in such amounts, manner and proportions
as Trustee
deems appropriate,
after
having
considered other income and properties of each
person of such class, to support, maintain and
educate each of the living descendants of such
deceased child of Trustor.
(2) Distribution.
The
trust
shall
terminate when nhe youngest living child of
such deceased ch*ld of Trustor attains the age

RAY

QUINNCt' ft NEBCKER

AOO D t S C R E T S U I U O I N O
• A L T L A K E CITY

UTAH
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STATE OF UTAH
"'

COUNTY OF SALT LAKE
We,

Obed

C.

and U^F?^JEE7^

C>

HaycocK,

L)\/il^\/

,

the Testator

and the

Witnesses, respectively, whose names are signed to the foregoing
instrument,

being

first

duly

sworn, do hereby

declare

to

the

undersigned authority that the Testator signed and executed said
instrument as his Last Will and Testament in the presence of the
witnesses and that he had signed willingly, and that he executed
it as his free and voluntary act for the purposes expressed in it
and that he requested the witnesses to witness the same; and that
each of the witnesses, in the presence and hearing of the Testator
and of each other, signed the will as witness and that, to the
best of the knowledge of each, the Testator
eighteen

was at that

time

(18) years of age or older, of sound mind and under no

duress, menace, fraud, constraint or undue influence.

/

Obed C. Haycock
Testator

Witness

^^Vc^
fitness
Subscribed,
C. Haycock,

sworn t o and acknowledged

the Testator,

by A/£tZX?y

^-

witnesses, this

"ZS

s

and subscribed

Bouj&iJ
day of

before me by Obed

and sworn t o before me

and JJ&e&G&T
JL/A/^

Z-.

£'

LlV^y.

, 1979.

-«^r:

My Commission Expires:

Notary Public
Residing in Salt Lake County<^Utah

Jbol/. /. 177?

RAY.

OUINNEY

4 0 0 OeSERET

ft

NEBEKER

BUILOING

• A L T LAKE CfTY.

UTAH

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

HOLDSWORTH

& SWENSON

ATTORNEYS
SUITE

ItOO

BO

K. JAY M O L D I W O H f H
HAL N. i W t N I O N
TRAVll t . I O W I N
MANY A N N R O S C V C A R
K O B C R T L. » O U C K

SALT

SOUTH

LAKE

AT

LAW

C 5 B TOWCR
MAIN

CITY, UTAH

64144

TCLCPMONC

iton

m-noo

March 2 3 , 1 9 8 3

Mrs. Ellen S. Haycock
3320 South 2770 East
Salt Lake City, UT 84109
Re:

Planning Proposals of Don H. Haycock

Dear Mrs. Haycock:
As you know, several weeks ago your daughter, Bonnie,
requested me to review the estate planning documents recently
prepared by Don H. Haycock. These documents included a revised will
for each of you and Obed (each referred to as a "Codicil" in Don's
letter of February 20, 1983) and a "Memorandum of Change in
Testamentary Plan.* The "Memorandum" states that prior trusts were
being terminated at the same time the new wills were adopted.
Bonnie requested me to review the documents for the
principal purpose of determining their compliance with Utah law.
After reviewing the documents, I outlined for her several areas of
concern in a subsequent telephone conversation. After Bonnie
reviewed these matters with you and Obed, you requested me to
outline our concerns in writing.
As we were in the process of preparing the requested
written outline, you contacted me to indicate that Don may contact
us to discuss our involvement in the planning. We have delayed
completing the letter thinking that our discussions with Don may
have a bearing on our comments. However, 6ince we have not been
contacted and further delay would not serve any purpose, we have
completed and forwarded this outline of our reaction to the planning
documents prepared by Don.
"EFFECTIVENESS" OF WILLS
It i$ my understanding that both you and Obed have executed
your new wills which were prepared bv Don. An initial question,
therefore, is: was the execution or adoption of the new wills
effective under Utah law? As I have indicated to Bonnie, a major
question regarding the "legal" effectiveness of a will is the legal
capaci^j^ftfc^^
executing the will at the time execution
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Mrs. Ellen S. Haycock
March 23, 1983
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occurs. It is our understanding that Obed has had some health
problems recently which may have some effect on his legal capacity
to execute a new will. This question is a question of fact which
would be determined after a complete review of his physical and
mental capacity at the time the will was executed.
Another question regarding legal effectiveness is the
intent of the parties at the time the wills are executed. I have
some concern regarding the clarity of your intentions at the time
the new wills were executed^ In Don's letter of February 20f 1983,
he refers to each of the new wills as 'a . . . Codicil to each of
your wills . '. I 7" Also, at least in one Section of Obed's new
tfill a reference is made to the prior will (Article 3 of Obed's
rfill). These provisions suggest that the new wills are in some way
intended to be merely amendments of the prior wills. A question may
therefore exist whether the new wills are intended to be complete
amendments (i.e., new wills) or amendments of only certain
>rovisions of the prior wills. When such questions arise, it may be
lecessary to have a court of law determine which wills (or which
>rotions of each will) constitute the •effective* will of the party
it the time of death.
•OTENTIAL PROBLEMS CREATED BY 'MEMORANDUM OF CHANGE IN TESTAMENTARY
LAN*
In addition to the new wills, Don prepared a "Memorandum of
hange in Testamentary Plan* which attempts to establish the
elationship between the new wills and your prior planning,
pecifically, it attempts to establish that the two of you have
Dnsistently followed a policy in your planning of providing equally
Dr all children; this document clarifies that your new planning
Dntinues this approach. It also contains this sentence: 'Ellen's
sstamentary provisions for Obed's children being given in
>nsideration for Obed's testamentary provisions for Ellen's
irviving child, Bonnie.*
Although this document is identified as a "Memorandum," it
so appears to be a written contract under which Ellen recognizes
at those provisions in her will which provide for Obed's children
ve been placed there in consideration for Obed's agreement to
ovide for Bonnie under his will. This "contract* appears to have
e intended effect of preventing either Obed or Ellen from changing
s or her testementary following the death of the first spouse to
e.
There is nothing technically "wrong" about such an
reement not to change testementary planning; however, such
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Mrs. Ellen S. Haycock
March 23, 1983
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agreements at times have had unintended effects. For example,
several cases have held that since such a contract restricts a
surviving spouse from having "free" use of assets received from the
deceased spouse, the transfer of assets from the deceased spouse to
the surviving spouse, when made subject to such a contract, will not
qualify as a marital transfer. Allow me to explain.
Under present law, a person may die owning up to $275,000
worth of assets without incurring an estate tax. Asset values in
excess of that amount will be taxed to the estate of the deceased
individual unless those asset values are somehow "sheltered" from
the tax. The law provides that an individual may provide for a
transfer of assets at death to a surviving spouse. If such assets
are transferred in a qualifying manner, the estate of the deceased
spouse will receive a "marital deduction" for such transfers (i.e.,
the transferred assets will not be included in the deceased spouse's
estate).
As noted above, case law has suggested that a contract
which limits the "freedom" of the surviving spouse to use the assets
transferred from the deceased spouse may prevent such a transfer
from being a "qualifying" transfer thereby making the marital
deduction unavailable. The net result of such a determination would
be a requirement that the estate of the deceased spouse pay a
significant estate tax on such amounts which were transferred to the
surviving spouse. Such a determination could place significant
financial burdens upon the estate of the spouse which is first to
die (and, thereby, reduce the assets left to the surviving spouse
and descendants).
We are not certain that such a result will follow from
execution of the "Memorandum." However, we do believe that a
serious enough question is presented that the matter should be
thoroughly researched prior to allowing that type of planning to
continue in place.
The "Memorandum" also raises another question in our
minds. Under Utah law, a surviving spouse has a "widow's election"
right under Utah Code Section 75-2-204. Generally this right is a
power to elect to receive a certain portion (normally a one-third
portion) of the estate of a deceased spouse rather than the portion
left by the deceased spouse to the surviving spouse under any will
prepared by ttfe deceased spouse. For example, an individual who is
angry with his spouse shortly prior to his death may revise his will
to disinherit the surviving spouse. Under the Utah Statute, the
surviving spouse would have the right to elect to receive a portion
of the estate under the "Widow's Election" rather than receive the
smaller interest (or no interest) left under the will.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Hrs. Ellen S. Haycock
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Some cases have suggested that a spouse can waive this
•Widow's Election* right by contract executed during the time both
spouses were alive.. We are somewhat concerned that execution of the
•Memorandum* will be interpreted as a waiver of your right to make a
•Widow's Election* under Utah Code Section 75-2-204. Againf this is
a matter which will require significant research before a definite
determination could be made.
EFFECT OF TERMINATION OF TRUST
It is my understanding that your previous planning made the
use of intervivos revocable trusts. Apparently the farm property
and, possibly, certain other of your properties had been transferred
to such trusts. As noted in paragraph 4 of Don's letter of February
20, 1983, a negative side effect of transferring properties from
;hose trusts is the subjecting of such properties to a probate
process upon the death of the owner. As long as the properties are
leld in trust, the death of the individual establishing the trust
/ill not normally result in a probate of the properties held in
.rust. However, if the properties are held in your names
ndividually, there will necessarily be a probate upon your
espective deaths. I suggest that you review carefully with counsel
he *costs," including probate costs, of making such a transfer of
he properties from trust to outright ownership.
ONCLUSION
This letter does not contain a complete summary of the
atters discussed with Bonnie; however, it is an attempt to outline
he principal concerns which have appeared as we have reviewed Don's
lanning documents, fte wish to emphasize that subsequent research
ay indicate that none of the concerns have a substantial basTs^fi"
act. Howeverf serious enough questions are raised that we
acommend obtaining answers to the questions or concerns if you
ntend to leave this planning in place.
We also wish to Indicate that we have no opinion one way or
le other regarding the "fairness* of tFe transfers which would be
ide under Don's planning documents. In fact, it would appear that
le transfers would be fully fair and equitable to your children.
i have merely attempted to outline some "legal* concerns which may
event the documents from serving their intended purpose.
Please contact me if you have questions. As directed by
>nnie, we have enclosed a statement for our time in examining the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Mrs* Ellen S. Haycock
March 23, 1983
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documents and in preparing this outline. The statement reflects
application of a billing rate substantially below that which we
normally charge.
Very truly yours,

HNSznp
Enclosures
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RALPH H. HAYCOCK
ENGINEERING CONSULTANT
60 SOUTH 100 WEST
HYRUM, UTAH 84319
(801)245-3910

DECEMBER 20, 1984
. Narvell E. Hall
f, QUINNEY & NEBEKER
) Deseret Building
South Main Street
Lt Lake City, Utah 84111
Re: Estate of Obed C. Haycock
ar Mr. Hall:
received
a statement from you Dated November
zzled about the charges on this statement.

14,1984.

I

am

sase
recall
that
on April 3,1984 I came to your
office and
formed
you that because of the pressure I was getting from my
Dther it would be necessary to terminate your services. At this
me you went over all of the procedures necessary to finish the
Late with Bonnie and myself.
Ln asked me to talk to yo u concerning certain matters and on
vembe.p 25 I came to your o ffice and discussed these with you.
at I soon discovered was th at you had given Ellen and Bonnie a
fferent
counsel
than you had given to me earlier. This is
rhaps one of Bonnies allega tions that she has referred to in a
cent letter to me. After c onsultation with you she charges me
confidential,
th
failure to keep her mot hers personal affairs
t doing things correctly wi th respect to the marital trust, the
rm and the distribution of Obed's
personal
items.
In our
scussion
on ^TTctob~eI^> 25,1 984 none of these
allegations
that
nnie mentioned in her lette r were discussed.
so on this date we went over some of the things that
finished on the estate
and I solicited
your help
e probate.After
receiving this letter from Bonnie
el
that
you have not represented both sides
of
irly.

needed
to
to
finish
however I
the family

e cost
that were incurred between these dates should
not be
arged to the estate because you were not employed by the estate
ring this time.
ur
services
as of my telephone contact with
your
firm on
cember 17,1984 are no longer needed
and the estate will not be
able for any charges hence forth.

lph Haycock
ustee And Personal

DEPOSITION
EXHIBIT
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PROOF OF SERVICE
I am a resident of the State of California, over the age of eighteen years, My
business address is Don H. Haycock and Associates, 7321 Westlawn Avenue, Los Angeles,
California 90045. On MAY 10, 2000 I served the following described document,
APPEAL FROM THE THEIR DISTRICT COURT
OF SALT LAKE COUNTY
By placing the document listed above in sealed envelope and addressed as stated
on the following page. I then caused these envelopes with first class postage thereon fully paid
and placed in the United States mail in Los Angeles, California in compliance with California
Code of Civ. Proc. 1013 and 2015.5: Code of Federal Civ. Proc. 5(b) or FRAP 25(d); 1 and Rule 5
of the Utah Rules of Court..
I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
CALIFORNIA, OF UTAH AND OF THE UNITED STATES THAT THE ABOVE IS TRUE
AND CORRECT; AND THAT THIS DECLARATION WAS EXECUTED IN LOS ANGELES
COUNTY, STATE OF CALIFORNIA
Dated: May 10, 2000

ILnU*
JENNIFER M. ERRANDE
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